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A.  LAVERI  MOTOR  OOMPA 
«orporatioB, 


I,    8.    tiTElL.'^lias 


.v.--^^' 


Appijllants,   - 


l.A,^ 


Fr©«  the  statement  of  defesdante  as  to  the  forw  of  actllm, 

•ppsAra  that  tht  ••▼eral  dafend&nts  aapa&led  froa  a  Judgment 

itered  againet  than  In  an  action  originally  brought  by  Alvin  0, 

haneh  and  J.  a.  I^yery  Motor  Company,  «  corporation,  againat  J» 

(  Wail,  Mre.  J,  H,  .ail  and  Uudlay  A.  Walton  to  reoover  daaagea 

9  personal  injuries  and  property  daaage.  By  an  amended  comolaint, 

4t  proceeded  to  trial,  with  J,  A,  Lisv@ry  Motor  Cofflp&ny  &s   the 

oLy  plaintiff,  to  recover  for  moneys  paid  to  its  employee,  Alvin 

Olrrenoh,  for  injuries  and  for  aaiaagea  to  its  automobile  which 

FMfih  was  drlTlng,  incurred  in  a  street  intersection  aocldent  oa 

A^l  10,  1939,  at  75th  Street  and  Blaekstone  Arenue  in  the  City 

o^ioago,  when  the  autoaiobile  driven  by  Frenclft  oollided  with  an 

i 
aikobiia  driven  by  the  defendant,  l>udley  A,  3helton, 

At  the  tine  of  the  aoeldent  complained  of  both  the  plain* 
ti  J,  A,  Lavery  Motor  Company,  and  its  employe©,  French,  and 
thWf*tRd«nts,  Mr,  and  Mrs,  well  and  their  employee,  Shelton,  s^ere 
optting  under  and  were  bound  by  the  terws  of  the  iftorkmen's 
Conwation  Act  of  Illinois,  and  this  action  was  brought  under 
secU  29  of  that  Act, 

The  ease  vas  heard  by  the  court  without  &   Jury.  Requests 
forfindlng  for  the  defendants  were  nade  at  the  conclusion  of 
plalff«8  case  and  at  the  conclusion  of  all  the  evidence.   These 
reqtia  -  ore  denied  and  the  court  found  for  the  olaintiff  In  the 
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CUB  of  11954.59  and  eoste  on  its  atn«nd«d  eoaplKint,  vhioh  charged 
the  defendant e  with  negllgenoe  and  with  wilful,  vanton  and  tnalioious 
oonduot.  Defendante*  notion  for  a  new  trial  and  (Botion  for  Judgaent 
notwithstanding  the  verdlot  wae  denied,  and  the  oourt  having  entered 
4iidgaent  upon  the  finding,  this  appeal  wae  taken  hy  defendante* 

There  is  no  ooint  raised  on  the  pleadings  except  that 
plaintiff  charged  that  the  defendants:  (1)  eerelesely,  negligently 
and  ifliproperly  operated  an  aatoaobile,  (a)  at  a  high  and  unlawful 
wite  of  speed,  (b)  without  keeping  a  proper  lookout,  (c)  without 
giirlag  suitable  and  reasonable  warning  of  its  approach,  (d)  without 
ftopping  iaid  automobile  before  striking  plaintiff •§  autojaobile,  (e) 
with  ineffioient  and  ineffeotlTe  brakes,  and  (f)  without  yielding 
the  ri^t  of  way;  aM  th^t  the  defendants  (S)  willfully,  wantonly 
end  malioiously  drove  eaid  automobile;  and  that  they  (3)  willfully, 
wantonly  and  aallclously  drove  fsid  automobile  at  a  high  and  unlawful 
r&te  of   speed.  The  defendants*  »n«w©i^  denied  that  plaintiff  and  its 
agent,  French,  were  in  the  exercise  of  due  ears  and  epeclflcally 
denied  each  and  every  charge  of  negligence  and  wilful,  '</anton  and 
aalieious  conduct.  Defendants  further  alleged  that  the  acoident  in 
question  was  oaused  by  the  wilful,  wanton,  tBalioious  and  reokless 
conduct  of  the  plaintiff  and  the  manner  in  which  plaintiff 'e  automobile 
was  driven. 

It  appears  further  from  the  facts  that  on  April  10,  1939, 
Alvin  0,  French,  employed  by  the  plaintiff,  was  driving  a  1939 
Mercury  Sedan,  owned  by  the  plaintiff,  west  on  75th  street,  French 
says  he  was  traveling  about  2S  miles  ^9r  hour  straddling  the  outside 
or  north  rail  of  the  west  bound  street  oar  tracks.  The  southeast 
corner  of  the  intersection  of  76th  Street  and  Blackstone  wae  vacant 
and  the  vision  was  good  from  the  east.  When  French  was  125  feet 
east  of  Blacketone,  he  saw  the  Pontiac  coupe  driven  by  shelton 
traveling  north  on  Blackstone  ©bout  800  feet  south  of  75th  street. 
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fr«ikoh  says  h«  did  not  estlaate  the  Pontiao*s  spead  sit  thst  tia*. 
fhit   ii«xt  tlae  freneh  notle«d  th9   Fontlao  It  waa  flTe  or  six  feet 
from  hia  and  about  to  eolllde  with  his  Mereury.  following  the 
oolllftlon  the  Mereury  r&n   or  >^as  driven  into  an  Iron  post  th^at  holds 
the  trolley  wires  at  the  northwest  oorner  of  Blaekstone  and  7&th  Street. 
French  further  testified  that  he  did  not  reaoaber  whether  he  swerved 
his  automobile  to  the  north  Just  before  the  colli 8lon»  that  he  did 
not  watoh  nor  see  the  northboxand  Pontl&e  after  he  first  saw  It  about 
200  feet  south  of  75th  Street,  that  the  MereuiT  was  In  perfect 
condition  and  at  the  speed  he  was  traveling,  French  said  he  could 
hftve  stopped  In  eight  or  ten  feet,  Fr^^neh  did  not  recall  blowing  hie 
horn  and  did  not  know  what  happened  to  the  ^^ontlac  after  the  accident* 

The  defendant,  Shelton,  ^mn   driving  the  Fontiae  north  on 
ilackstone  Avenue  about  thre»  feet  froa  the  east  curb.  k&   Bhelton 
approached  the  intersection  of  Blaoketone  and  78th  Street,  he  testi- 
fied he  waa  driving  between  20  and  IBS  ailee  per  hour  vhen  he  first 
ea^!?  French*  s  Kertjury  about  ISO  feet  east  ©f  Blacketone.  from  his 
testiaony  it  &ppe&rs  that  the  ne:!rt  tlae  he  saw  the  Mercuz^  it  was 
about  ten  feet  froa  hia  and  the  front  wheels  of  hie  Fontiae  were  in 
the  center  of  75th  Street  between  the  eaetbound  and  %'eetbound  atreet 
oar  lines.  As  Shelton  approached  the  intersect ion  hn   gl&aced  to  his 
left  but  did  not  see  any  approaching  vehicles.  He  testified  that 
he  decreased  hie  t|p«ed  and  slowed  down  at  tlie  intersection,  going 
into  second  speed  to  cross,  and  that  he  then  saw  the  Mercury  which 
was  jsajting  a  sharp  swerve  to  the  right  as  it  oaae  into  the  intsreection, 
then  it  curved  in  front  of  Bhelton,  the  cars  collided,  and  the 
MerottiT  continued  to  roll  in  a  tilted  position  and  landed  against 
the  trolley  pole  at  the  northwest  comer  of  the  intereeotion.  Proa 

the  testiaony  of  Shelton  it  aopsars  that  as  soon  as  he  saw  the  Mercury 
he  applied  his  braiies  to  svoid  the  collisionj  thsit  his  Pontiac  had 
Jtist  cone  to  a  stop  at  the  tlae  of  the  collision;  that  after  the 
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oolliaioA  the  r«ar  whvsla  of  th«  Pontlae  v«i*«  on  th*  w«flt  boiind  street 
oar  traok  near  the  middle  of  Blftftkttone  Avenue;  and  that  It  vac  raining 
▼ery  h«r<!  at  the  tine  of  the  aeolclent.   Shelton  eetlnated  the  speed 
of  the  Meroury  at  froa  30  to  35  nlles  ptir  hour  at  the  tiae  of  tli« 
colli 8lon« 

1%   also  appears  that  )^«1  ton's  eaiployer,  ICre.  '«i^ell,  one  of 
the  defendants,  had  telephoned  Shelton  about  twenty-  nlnutes  before 
the  aooldent  and  dlreoted  hla  to  plek  her  \xp  &t   the  Illinois  Central 
Railway  Station  at  71st  Street  and  Stony  Island  Avenue,  Shelton  vas 
chauffeur  and  houseman  for  the  Wells  aad  vaa  on  his  way  to  plok  rip 
Mrs.  well  when  the  aeeldent  happened. 

Plaintiff's  eaployee,  French,  w&e  threwn  fpo«  tfee  oar  ©ftt© 
the  pavenent  and  as  a  result  reoelved  a  fractured  pelvis,  collar  l3one, 
and  several  ribs,  a  punctured  lung^,  and  several  other  injuries*  There 
vaa  evidence  heard  from  witnesses  twho  appeared  at  the  trial  and,  an 
ve  have  Indicated,  the  court  at  the  conclusion  of  the  hearing  entered 
the  Judgment  against  defendants,  from  which  this  appeal  is  taken. 

The  first  question  called  to  our  attention  by  the  plaintiff 

is  that  the  certlflcete  of  the  trial  court  attached  to  the  report  of 

the  proceedings  docs  not  state  th£t  the  report  of  the  proceedings 

contains  all  of  the  evidence,  and  Is,  therefore,  under  the  authorities, 

fatally  defective.  The  certificate  in  the  instant  case  Is  as  follows| 

"For  »i  much  th»refor  as  the  metters  and  things  contained 
In  the  foregoing  report  of  oroceedlngs  do  not  otherwise  &pn<»nT   of 
record  herein,  the  defendants  tender  this,  their  Heport  of  Proceedings, 
and  pray  thst  the  same  be  signed  and  sealed  by  the  presiding  Judge  In 
this  case  and  made  a  part  of  the  record  herein,  which  is  done 
accordingly  In  said  County  and  State  this  7th  day  of  June,  a,  d.  1940. 

^John  J,  'Wallace  (^eal) 

Judge.* 

It  Is  urged  by  plaintiff  that  the  courts  of  this  state  have  held 

repeatedly  thet  where  the  Beport  of  Froeeedlnge  falls  to  state  that 

It  contains  all  of  the  evidence,  a  reviewing  court  will  presume  there 
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w©e  euffleient  evidanet  before  th«  trial  eourt  to  sustain  ths  entry 

of  the  Judgnent  appealed  froa,  and  la  support  of  this  contention  cites 

Jafg  ▼.  Dexter,  et  si..  113  111.  654;  ahetan  t.  §tUj  300  111.  App, 

364;  Henry  t.  H&llovay.  78  111.  356»  The  defendants,  in  reply  t© 

this  contention  of  plaintiff,  point  out  that  the  defect,  if  any 

•xistedf  was  rectified  by  an  aaendaient  duly  made  to  the  record  herein 

and  allowed  and  entered  hy  the  Appellate  Court  on  Deeeaber  4,  1940, 

It  is  also  pointed  out  that  whatever  say  be  said  of  plaintiff's  argument, 

it  sust  be  considered  as  coning  to  late  and  therefore  waived,  inesauoh 

a»  aectiop  4i,  Hule  1..  Illinois  Api^llato  Cksurt,  First  District, provides; 

*A  elalB  that  any  isatter  in  the  trial  court  record  actually 
before  the  court  on  appeal  is  not  properly  authenticated  may  be 
raised  only  by  notion  filed  by  at)pellant  or  feppelle®  before  or  at  the 
time  of  filing  his  brief.  Bueh  motions  shall  be  subject  to  the 
provisions  of  Hule  5,  and  each  notion  shall  be  supported  by  affidavit 
shoving,  not  only  that  the  matter  ooaolalned  of  is  not  oroperly 
authenticated,  but  that  it  is  in  fact  inoorreot,  snd  that  injury 
will  result  to  the  objecting  party  because  of  its  inclusion.  Unless 
a  Botioa  is  aade  in  the  manner  required  by  this  rule,  the  record 
shall  be  deemed  to  be  correct* * 

Plaintiff  filed  no  aotion  in  accordance  with  Section  4,  Rule  1. 

Befendants  further  cite  subsection  2,  section  74,  Par.  198,  Ch.  110, 

111.  !)ev«  St.  19S7  (Jones  111.  itats.  mn,   104,074)  which  reads  as 

follows: 

*A11  distinctions  between  the  conmon  law  record,  the  bill  of 
exceptions  and  the  certifloate  of  evidence,  for  the  purpose  of  deter- 
mining what  is  properly  before  the  reviewing  court,  areahreby 
abolished*   The  trial  court  record  shall  include  every  writ,  pleading^ 
motion,  order,  affidavit,  and  other  doouaents  filed  or  entered  in  the 
cause  and  all  natters  before  the  trial  court  which  shall  be  certified 
SB  a  part  of  such  record  by  the  Judge  thereof.  All  natters  in  the 
trial  court  record  actually  before  the  court  on  appeal  nay  be  con- 
sidered by  the  court  for  all  purposes,  but  if  not  oi^perly  authenticated, 
the  court  may  order  such  further  authentication  as  it  nay  Seen  advis- 
able, * 

Further,  attention  is  called  that  Far.  2S9,3®,  Sec.  4,  Ch,  110,  111, 

Rev,  Stat,  1937,  provides  the  general  procedure  with  reference  to 

appeals  taken  to  the  Appellate  or  Suprese  Court  and  in  section  4 

provides; 
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•a  elaln  that  any  matter  in  th«  trial  eowrt  record  actually 
before  the  court  on  a>3p«Al  18  not  properly  Authenticated  in&y  be 
raleei  only  by  aotlon  filed  by  the  aopellant  or  anpellee  before  or 
at  the  time  of  filing  hie  brief.  Such  notions  ehall  be  subject  to 
the  provisions  of  Rule  49  and  e&eh  motion  ehall  be  aupnorted  by 
atfidETlt  showing,  not  only  th®t  the  matter  co«plalne<a  of  Is  not 
properly  euthentioated,  but  that  it  is  in  fact  incorrect  and  that 
injury  will  result  to  the  objecting  party  because  of  its  inclueion. 
Unleae  a  notion  is  atade  in  the  manner  required  by  this  rule,  the 
record  ehall  be  deened  to  De  correct, * 

Upon  consideration  of  the  fact  that  the  record  vae  amended  by  a 

proper  certificate  and  after  ooneldering  the  rulee  and  section  of  the 

statutes  ae  called  to  our  attention  we  are  of  the  opinion  th&t  the 

question  has  been  obviated  by  the  amendment,  and  thia  appeal, 

therefore,  vlll  be  considered  on   the  merits  of  the  cause. 

f%e  defendants*  first  contention  is  that  they  were  not 
guilty  of  wilful  and  canton  conduct,  and  suggest  that  the  finding  and 
Judpient  for  the  plaintiff  was  based  on  the  entire  eoaplaint  which 
charged  both  negligence  and  vilful,  vanton  and  msilicioue  eonduot.  It 
is  conceded  thut  there  is  soae  evidence  in  the  record  fron  which  the 
court  could  find  negligence  on  the  part  of  the  defendant  Shelton, 
the  driver  of  the  Pontiao,  and  it  is  also  conceded  that  hi  was  the 
agent  of  the  defendents  well,  !k>wever,  it  li  urged  that  the  record 
completely  fails  to  show  any  wilful,  wanton  and  malicious  eondust  on 
the  part  of  Shelton,  It  Is  contended  that  the  undisputed  evidence 
likewise  shows  that  the  Dl©intlff*8  driver,  f ranch,  %ra®  as  much  or  more 
so  guilty  of  negligence;  that  such  negligence  would  be  a  complete  bar 
to  recovery  by  the  plaintiff  on  the  ground  of  defendant's  negligence; 
and  that  the  trial  court  apparently  so  understood  the  law  for  he 
refused  to  disnise  the  wilful,  ^^t^anton  and  malicious  charges,  but  on 
the  contrary  made  a  finding  on  these  charges  in  order  to  overcome  the 
obvious  contributory  negligance  on  the  psupt  of  plaintiff's  driver 
and  agent,  French* 

The  plaintiff,  however,  insists  th&t  the  finding  and  judgment 
of  the  trial  court  is  not  si^^ainst  the  manifest  veight  of  the  evidence 
but,  on  the  contrary,  is  in  sccord  with  it,  and  calls  attention  to 
three  points  made  by  defendants:  (1)  that  their  acts  did  not  constitute 


& 

'-i\    I  ■>■■■:■■  f-   iV'   ?'{:<-.«  •!*t   9«tot9<r 

«  At  tm 

rj^ts  lutt 

"*  la   bio»»n 

•Jti;^  lo  floW©e*>  &n.«  »«Xt5<s  writ  ^ni«!F«l>j««o«)  i^i^»  ft«»  •#j6«11i9*i«o  i^^^anq 

ff«l4ir  iferisXc^cG  etl^n^  «£i:f  m:>  S«a  ^lifai^s/c^  Mf9  tot  tcHMmftiVt 

^jjrr^fiv*:   ?5^fit?r® jtftflWf  -»it!f  t«rf^     .  '^»  ei  ?I      ,m-??fei'i"  t»5  /taq  •!!# 

'piTf  ^«1  ^ifsX  duisr  bt'titnf^bhiiv  op  tXtisfi^MJ^q-s  tt»«&  f»i«(r*  »M*  i*fi^  Mui 

£v^.  «fi}  1;q  ;ij|i|l9«t  t9«l£a«(i  tiitr  ttflJtA^e  ^on  at  t«weo  XAin»  9<U  !• 
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wanton  and  wilful  oonduot;  or  (£)  If  the  dtfondant**  act*  constituted 

vilful  sold  wanton  oonduot,  th«  plaintiff  was  aleo  guilty  of  wilful 

and  vanton  eonduot,  or  (5)  that  th«  plaintiff's  employ**  v&e  cliarge- 

sble  with  contributory  negligence,  the  defendante  conceding  negligence 

on  their  part.  It  la  urged  that  although  no  epeolal  finding  of  aalioe 

was  entered  toy  the  trial  court,  there  Is  clearly  sufficient  erldenoe 

In  the  record  to  sustain  the  charge  of  wilful  and  vanton  conduct  on 

the  part  of  the  defendant,  Shelton,  There  la  evidence  of  two  wltneaeee 

In  this  record  th^t  the  defendant,  Shelton,  was  driving  on  Blaekstone 

Avenue  at  a  speed  of  froa  35  to  4ft  allee  per  hour;  that  plaintiff's 

eaployee  was  driving  west  on  75th  Street  at  25  allee  per  hour, 

straddling  the  north  rail  of  the  west  bound  street  ear  traoke;  that 

it  was  raining  at  the  tine;  that  plaintiff's  Mercury  had  entered  the 

intersection  of  75th  Street  and  Blaokstone  Avenue  before  defendant's 

Pontlac,  and  had  passed  the  center  line  of  31®cic®tone  Avenue,  when 

defendant,  Shelton,  driving  north  on  Blackatone  Avenue  at  a  rate  of 

speed  of  about  forty  alias  per  hour,  and  without  slackening  hie  speed 

at  any  time  before  entering  the  Intersection,  crashed  into  the  left 

rear  side  of  plaintiff's  Mercury,  atfid  «e  a  result  of  the  Impact,  tlie 

plaintiff's  Mercury  was  hurled  against  an  Iron  trolley  post  on  the 

northwest  corner  of  the  intersection,  with  such  force  that  the  Mercury 

was  daaaged  toy  the  collision  with  this  iron  post* 

Plaintiff  urges  that  wsnton  and  aalieious  conduct  has  been 

defined  b^  the  courts  of  this  state,  asS 

•iUi  Intentional  disregard  of  s  known  duty  necessary  to  the 
safety  of  the  person  or  t>roperty  of  another,  and  an  entire  absence  of 
care  for  the  life,  person,  or  property  of  others  such  as  exhibits  a 
conscious  Indifference  to  eonseouenoes,  makes  a  case  of  eonetructive 
or  legal  wilfulness  such  as  charges  the  person  whose  duty  It  was  to 
exercise  oare  with  the  oonseouencee  of  a  wilful  Injury.  Walldren  v, 
KruijCf  891  111.  472; «  Uvton  v,  pgoaeeki,  256  111.  App.  461; 

the  defendant  Shelton  knew  th«t  he  vas  approaching  76th  street,  s 

street  wider  than  the  one  on  which  he  was  traveling  and  on  which 

were  located  two  sets  of  street  oar  tifaoks,  a  street  whieh  in  all 


•en«glX^«/»  ^i£^«afloo  *;rfl*i»fi»lf|i  «iiJ    ,»ofi«*giX|j#fi  xfo^wTi^K^A^*  iStlw  vl^ 

•««i»&iv«?  Jaaiolttu*  tIisaX»  «i  <nt»iijr   .Jtwoa  Xiasli*  »fl;f  trf  ft^^s^ft*  •«* 

•••«a«3iv  ow?  'tc  «j»«9&iT»  »i  «^9riT      ,n<>?j:8rie    «#iiafeiii»t«i&  »«<»  to  ftrnq  •tit 

•atii9M9mM  fto  ^alrltb  e^iw   «i!(^X«4'    ,^jni£l>ii«t9i&  «i|f#  tMdt  Afro»n  tlilf  al 

s*1:ti^(!iJt«X<;  t&ds   iiiita  ^o«  BfXi«  94^  e#  as  veict  t«  &««4|fii  t  t»  mumrk 

(luckci  tsq  4ttXJUB  ^S  if*  ^a^iifS  £(;r€V  no  }8«v  ;§fiiTi:*t6  8«w  e^xoXqp* 

iMkflLS    i9Ji9^t-ii  IMQ  t9M%t^  JNlVflKJi   t««v  »M9  lo   XiiTi   xCffdii  •d$  a»iX?>ftai#t 

a«£ter  «»ifXgfvA  9Ao}aM»«X&  to  iSlX  <i»#a«o  till  ftvatii^  &m4  tea  «Mi^fie% 

t®  &$&%  a  i»  fiAiusTA.  «ir9Jff3C»«Jni  00  dPtiM  laiTluft  ,iMKri«^  «^flAb«i»t»* 

&•«<;«  %M  ^JM»i9AU  isjcMitM  bM&    ,i«rQil  f9e.  ••Xi«  t^ot  ^ii(Mf«  !«  to«^ 

ai£t   ^t««^X  «/  :a«*f  JK  ««  &ii«   ,tn;&9n9M  0 'tlifitiAXq  to  •*!•  *i««<i 

•4^  so  jTftoq  t^XXonL^r  A<yxi  oa  ttialj^u  &oXTindi  »Atf  X*uu«^s^  Q*ttl#Ai«X(| 

^If9«t9ft  ftiC?  ^&d#  9^«t  43Mr3  Ailv  ^aoif^t^i^tnl  ftfl9  to  «i»moo  ftwithiMi 

«;raoq  cf«ix  »ii(7  ii^lv  noiaixt^o  M{«r  t^  &«q|«Mib  8«v 

•MS  (»i  x^mMvit^m  xitib  atfxni^  m  to  Magift'itili  I. 

S    "  -    litaV*    AV*/!  "TCTQ   *X8    ««(!  '     SIS* 

•Ti.  ->  ««^- <r  .-.  ^■., ,.,    ^  ,... ,„  -.r,o.  ,■,  .....i99mtt» 

" Tr  .XXI  aest  ,  iftiMirt  •▼  otttXAl    ''i^^  •xxx  ^^  «aK2i 

dotctw  CIO  baa  jidllft^uis  s^w  ^ij  sbUdv  «»  sue  ftdiT  uull  tmbJtm  tBm%tm 
XXa  ai  jEictixitir  |»f»t;r»   ^    ,«j1oai|^  i««  ^•«'X9»  te  n^»u  oinr  l^^t^eoX  •^^v 


Xikellhood  vould  b«  ataoh  nOF«  htevil^r  trstvoled  than  a  street  upon 

vhieh.  th«rtt  wsa  no  street  o«r  traoka.   Ohelton  te8tlfl6<3  that  ha 

sew  tha  plaintiff* fi  automobila  approaohlng  fron  the  right.   Ha  Knew 

or  fihould  have  known  thsit  plaintiff's  automobile,  under  th«  l&wa 

of  thie  etata  had  th«  right  of  way  at  the  lnterBeotlon«  and  that 

It  wea  hi«  duty  to  yield  that  right  of  way  to  the  plaintiff.  The 

etatttte  upon  this  auhjeet*  i^ar,  16&,  Chap.  9&^,  111.  ^ev,  Stat., 

1939,  proYldea; 

*gxe«pt  aa  hereinafter  provided  motor  vehicles  traveling 
upon  public  hij^veys  shall  give  the  right-of-way  to  vehlelee 
approaohlag  along  intersecting  hljg^ayf  front  the  right  and  ehall 
have  the  ri^t-of-way  over  those  appro&chlng  from  the  left,* 

^en  we  ooae  to  oonelder  the  facta  as  they  were  presented 
to  the  court  who  heard  this,  there  waa  a  duty  on  the  part  of  3helton 
to  prooe  d  at  a  rate  of  speed,  as  he  was  traveling  in  rainy  weather 
onto  a  wider  street  on  which  were  loeated  street  Q»r   tracks,  so  as 
not  to  culninate  in  inj«iry  to  other  persons  and  property  rightfully 
thiere.  Hi  a  conduct  as  It  appsars  from  thle  record  might  well  be 
held  to  show  a  eonsolous  indifference  to  the  eonseciuenoes  of  his  acts, 
when  we  consider  that  at  the  tine  he  sptdd  Into  the  lnt«!rseotion 
there  is  evidence  that  he  was  going  forty  miles  per  hour*  and  thst 
he  did  not  «Xov  up  in  th#  sll||iyyii/ and ''that  the  oraeh  oocuf^red  at 
a  ^olat  in  tlie  intersection  where  plaintiff's  autonoblle  had  already 
traversed  the  center  line  of  Blackstone  Avenue,  fhe  plaintiff's 
eaiployee,  as  we  gather  from  this  eviaence,  as  not  guilty  of  wilful 
and  wanton  oon^hict  or  of  contributory  negligence.  It  seems  that 
defendants  do  contend  thst  if  defendant,  Bhelttn,  was  guilty  of 
wanton  and  wilful  conduct,  then  plaintiff's  eaployee,  French,  was 
also  guilty  of  wilful  and  wanton  conduct,  and  cite  a  nunber  of  cases 
in  Sttpport  of  their  theory.  However,  we  are  of  the  opinion  that  French 
WAS  not  guilty  of  wilful  or  wanton  oonduot.  tTnder  the  statute 
French  had  the  right-of-way  and  g^s  we  have  already  stated,  the 
defendant  ahelton  was  traveling  at  a  rate  of  speed  which  did  not 
indicate  that  he  so  controled  the  movements  of  his  autonoblle  as 


.i 

w»Bjt  08     ,i^t^  nm  tmnJ  ^idsmmqcc*  -fTM^moJuei  a'tlUn/?-  ■   '«»• 

l^Xnt^^i^^  ^}^^^[«^q  Smm  »ms«ttmq  <x«iSt«  of  t^irtai  ai  9^jBiil»Xiie  et  ton 

^^it»  eiixi  to  »9«rs»4rp»«(so»  «c{j  ot  «tMi*9«tt ii^ai  aamlMMl69  »  inula  o#  ftlMf 

.'sc  11  esses ".'tisi  »A0  oiaM  hnq^  «it  ^sit  *At  tm  twM  trtlta—  tv  #i«Ar 

Ji%«i;»  ,&fiU9   «i&od  «t«iT  a»Xi«  it^^»l;  |iiii(%  ajiw  •/!  :f«ii?  •iMni5iT«  •!  nvwir 

la  l>««t*i«f,)9o  4i»*---  tea  l?l&  «i( 

ft*»   ^Aan^i   tf>9Xf^qmit  m^tttSfmUl  ,  jua  MOtmmw 

tef.  "lasiiaifo  «  «^ia  Um.  ^fm^a&o  a»$a.i"f  f-At-  XJtfl.<..  -^ 'Xing  eti« 

lofi  bit>  AoJmtn  6»ftQB  lo  fttt  ^etiX«Vi»*T;  ttttvf  m»#Xs4fl$  tnaiiWt^ 
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not  to  eollid«  vlth  the  plaintiff* e  osr»  The  olaintiff  oontende  tluit 

the  &©te  of  plaintiff's  employe®,  Frenoh,  were  the  aota  of  any 

ordiitftiflly  prudent  person  under  the  sfiiie  or  eiailiar  oiroumstaaeee; 

that  In  the  11  ht  of  all  the  evldenoe  In  the  reeord,  plaintiff's 

efflployee  did  ererythlng  an  ordinarily  prudent  person  would  do  under 

the  Bsae  oonditione;  and  that  far  from  oonatltutlng  'i<ranton  and 

nallelous  eonduot  on  the  oart  of  the  plaintiff's  employe®,  these  faott 

show  that  he  vaa  tr^e   of  any  negllgenoe  whatsoever. 

Upon  the  Question  of  right-of-»^ay  st  the  Intereeotlon,  the 

pUlhtlff  oltee  the  oaee  of  ?artrldye  v.  S^^rytem,  225  111.  hpp,   209, 

where  It  appear*  that  plaintiff  wee  driving  wast  on  7«th  Street  and 

the  defendant  was  driving  north  on  Louella  Avenue.  One  wltneee 

testified  that  both  eare  were  goli^  from  30  to  35  slles  per  hour. 

Defendant  testified  that  he  saw  plaintiff's  oar  when  It  was  7b   feet 

east  of  Louella  Avenue,  when  he,  the  defendant,  was  about  25  feet  south 

of  7@th  Street.  In  the  opinion  the  eourt  eald; 

''Whatever  the  exaet  distance  may  have  be«n,  it  ii  apparent  that 
plaintiff's  eutoffloblle  vae  approaching  the  intersection  of  the  high- 
ways from  the  right  and  that  under  the  statute  It  wjgs  the  duty  of 
defendant  to  give  the  rl  ht  of  way  to  ol&lntlff'e  autoaoblle,  fhe 
evidence,  however,  tende  to  show  thst  e&eh  automobile  prooeedod  on 
Its  ^ay  until  the  collision  ocourred. 

**Thi8  eourt  has  recently  had  occasion  to  apoiy  this  rule  of 
the  right  of  vay.  In  Leni^rtz  v,  Funii.  8£4  111.  kpp,   180,  opinion  by 
Mr,  Presiding  Justlee  Srldley,  it  vms  held  that  as  plaintiff's  cer 
was  approaching  froa  the  right,  under  the  statute  It  had  the  right  of 
way,  and  that  it  was  the  duty  of  th«  driver  of  the  oth«5r  oar  ap^roaohing 
the  Intersection  Ho  then  ©top  it,  or  «»ufflolently  oheok  Its  speed, 
so  as  to  allow  plaintiff's  car  to  pas?  in  front  of  it.*  *  *  * 

"We  are  earnestly  urged  by  eounsel  for  plaintiff  to  fix 
definitely  the  dlstanee  of  an  automobile  from  a  street  intersection 
when  It  can  toe  said  to  be  within  the  statutory  description  of  s 
vehlole  • approaching  along  interseetlne  highways  from  the  right*. 
While  we  hold  th&t  Dlalntiff's  automobile,  according  to  the  evidence 
before  us,  came  within  this  description.  It  would  be  very  difficult. 
If  not  Impossible,  to  lay  down  a  rule  in  precise  terms  of  measure* 
meat  applicable  to  all  eesea.  ^wsver,  we  suggest  this:  fh^t  a 
vehlole  Is  approaching  an  intersection  from  the  right,  within  the 
meaning  of  the  statute,  tand  entitled  to  thft  right  of  way  when,  on 
Its  left,  on  an  interssoting  street,  another  vehicle  is  anoroachlng 
whose  driver.  In  the  extrciee  of  clue  care,  would  or  should  see  that 
unless  he  yielded  the  right  of  v/ay  the  vehicles  might  or  v-oulci  collide,* 


t 

»»*ttiitni.         »  r.;f  ni  •MW^felr*  9M  £tm  t*  t«  II  *4»  ul  9»Mt 

•isfrtii  06  Sltfov  isevt»«[  tt»bm<:^  t-f**«8fiJtMo  ««  )j^i;tftfTS(»v»  frift  •«t»l0M 

•i&oxi  i9q  B^lXm  ilS  «^  Oe  ff«»«>^  .    ..   ..ww^  ^iui^  teXlitit*} 

d.t«'«-  _    ^  ,,  ».„,i;.r   ,9irflerA  «XXufoJ  to  #•«• 

tfjaxiJ  111-  '?»1^   t?^#r^  «nf?  •fi^ro^oilw" 
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Again,  in  th«  oftt«  of  mMU  ▼•  HimiMffr*  ^^   m.  ApP-  «8t  plaintiff 

va«  a  passenger  in  3tr^<3«*8  esr  irf&lQh  waa  prooaeding  aaat  on  North 

ATantta,  and  the  defendant,  Mansager,  was  driving  north  on  Beriar 

Straat  in  Aurora,  Illinole.   5treode*a  oar  entered  the  Intersection 

firat  and  vaa  at  leaet  two-thirde  of  the  r$Lf   aereea  the  interaeotion 

when  the  oollision  occurred.  The  teetiaon|r  shoved  that  the  oar 

driven  by  Man eager  struok  the  Streede  ear  at  the  right  rear  wheel, 

spun  it  around  ana  then  the  Streede  oar  finally  turned  over  at  a  point 

eaat  of  the  intereeotion.  Nanaager  testified  th&t  ^'-treede'e  car  waa 

70  to  75  feet  west  of  the  intersection  when  he  first  eaw  it  and 

that  hie  own  oar  ^aa  then  60  to  6§  feet  south  of  the  &&m»   point.  In 

that  case  the  court  s&id; 

"The  driver  approaohlag  fr^n  the  right  has  the  right  of 
way  over  one  appro&ohing  froa  the  left,  unless  the  car  on  the  right 
ia  sufficiently  far  away,  ao  that  If  being  driven  with  due  care, 
it  will  not  reach  the  intersection  until  the  oar  from  the  left  can 
paas  *  *  *.  Any  other  interpretation  of  the  statute  would  encourage 
racing  to  the  interaeotion.  It  is  the  purpose  of  the  law  to  give 
the  driver  on  the  right  a  ^reference  in  passing  through  the  inter- 
section and  it  la  the  duty  of  the  driver  on  the  left  to  respect 
that  right  in  accordance  with  the  rule  herein  laid  down«  A  driver 
on  the  left  owea  a  duty  to  the  driver  on  hla  right  to  approach  an 
intersection  with  sufficient  ©are  to  permit  the  latter  to  exerciae 
hi©  right  of  way." 

The  plaintiff  farther  oitee  as  to  the  saae  effect,  Jofanaon  v,  liuite^ 

g47  111,  App,   372;  la^t   v.  Out ten.  229  111.  App.  406;  McCarthy  v. 

|Mla»  236  111,  App,  300;  riaher  v.  Johnson.  S38  111,  App,  25,  Upon 

ooneideration  of  all  the  evidence  the  trial  court  reached  the  conclusion 

thfit  French  had  the  undoubted  ri^t-of-way  ».nd   thst  Shel ton's  conduct 

in  dashing  Mirough  the  intereeotion  showed  a  conscious  indiffarsnee 

to  the  duty  he  owed  to  cert  a  proaohing  from  the  right, 

Mhen  we  o&«e  to  consider  the  auestions  of  wilful  and  -anton 

conduct,  negligence  and  of  contributory  negligence,  we  find  that  these 

are  questions  of  fact  for  the  consideration  of  the  Jury,  In  non-Jury 

eases  the  finding  of  the  trial  court  la  entitled  to  the  ^aae  weight 

as  the  verdict  of  a  jury.  In  the  case  now  here  on  appeal  the  trial 
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ttlitttml^  ^  jms^  An  Uttf  iStmKMUM  ^  *JikUSi  ^  <*««i»  '^t*  sU  ,ala^ 

iiett^i^^'^aSal  '»M  i»iB»««A  %av  •/!#  to  mJbtiiiS^9v3  laosX  9^4»  »av  ham  f*%n 
n<w  9sis  iMMji  $»wMl*  Xfi9^^f»9i  90f     •»n'Ure9o  aeiftill««  Mft  a«iifr 

ajiiw  TA^  i«»i»iyt»t  »<iil^  ^nilii«^  •rt^ttsfffiii     .Jt^^Mw^yiiJ  •4'  1«  fas* 

»,f*..   .  f  '.,3S  j3^i,t  t&ii  jwih«r  mii^^m^ial  $>/&  t*  tiHv  a%»t  *r  ©t  of 
•"^'*   t0  il^trcMi   t«»l  m  9t  06  OMfir  ««»r  tmp  ffwo  alid  Kaffir 

fftJUMt  $*wm  iMft  ftt**  #«ilf 

J^ii  .^tf^I  ©lit  «o^t  B£ii^OAcnq<iJiB  sue  inro  %»■•' 

l#»«««r»^ai  nAt  of  saiOAn 

-.v.M.   ;.■;...  i  ^  tih^f-  "*   ^'  'rtvm  (Mir 

■£w  wan?  •    '-"-*     -^-iifj 

.t^  L^    .^r      ,  ,      l^fiaS    jSfS   •q«|A   ♦«!  T*l 

»ft.         .         .  ,  •'  -    .Q^kMl^Sk  .^  !l2^^ia  torn   ,*fffk.   Alt  §6®  ^jOAil 

•>^^l*f  #4t  fluent  s«lfte«Mmr  ft  a<««e  »#  ft»v<»  ftif  X^fir^  •ii'  9$ 

■Ci«t-^^i8  nl     •V»-«L     ■'■•;    ■••"■■  n<i.t.f*n^i»hivam0  ftdST  "tot  ?•  $fic»X^«*ir|»  •*• 

lAltt  e^^  XB»qc\z  AC  tt^vfl  von  •a«o  9sii  nl     •rttfl   t  to   }ol6*f«v  •<!#  •« 


oourt  heard  and  esw  the  wltn^iaes  imd  In  passing  upon  their  oredlbillty 
h£d  the  opportunity  to  oonslder  their  appearanoe,  oonduot  and  ^eneanor, 
their  candor,  tBim^se,   and  the  probability  or  Improbability  of  their 
statenents.  Under  the  rule  that  applies  It  was  exoluslTely  within 
the  proTlnoe  of  the  court  to  detemlne  the  weight  and  credenoe  to 
be  given  to  the  respaotlve  witnesses*  It  appears  upon  this  question 
that  the  trial  oourt,  no  doubt,  oonsldered  the  evidence  of  the  several 
witnesses  sAd  as  to  whether  there  was  eontz^dlotlons  In  their  state- 
ments, and  r«^aehed  the  conclusion  that  the  plaintiff  had  sustained  its 

ease, 

%der  the  eireuastaneee  w«  are  of  the  opinion  that  the 

finding  of  the  trial  oourt  was  supported  by  the  evldenee  and  this 
cottft  will  be  unable  to  hold,  «^on  the  record  and  briefs  in  this  ease, 
that  the  Judgment  entered  Is  so  manifestly  contrary  to  the  preponderance 
of  the  evldenee  as  to  recuire  reversal,   CM  the  contrary,  we  believe 
that  the  Judgment  entered  by  the  court  v&s  fully  Justified  and  it  is 
therefore  affirmed. 
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«TU  PRESIDIN*  JUSJPlCS  _ 

1^i«  Is  an  &ppefil  by  tht  def^ndsnt  froa  an  order  entered  en 

June  18,  1940,  to  aaen<3  an   order  of  Deeeaber  6,  1939.  The  order  and 

Jttdgaent  of  Deeeaber  6,  193@,  is  at  follo««| 

"Motion  i>lalntlff  Jary  wedTed  and  trial  ex  parte  by  Court 
finding  defendant  C,  H.  Mlley  guilty  as  charged  in  plaintiff* e  etate- 
aent  of  clala  daaages  ^^650.0C  in  Tort,  Judgment  on  finding  versua 
C.  H.  Mlley  t650«00  and  eoate  specl&l  finding  of  aallee  and  aallce 
body  execution  to  lesae." 

The  order  appealed  froa  la  aa  follove; 

"Motion  defendant  C.  ?«Hey  thet  order  of  May  5rd,  1940  be 
▼aoated  and  set  aside  sustained.  Order  of  court  ocrreot^lng  Judgment 
order  of  Deeeaber  6,  1939  to  read  &8  follows*  Jury  vsl^ed.  Trial 
ex  parte  by  court  -  court  finds  defendant  C.  n,   Mlley  guilty  of 
Tort  as  eha3nged  In  etistement  of  el&la.   The  court  further  finds  aallce 
was  the  gist  of  the  actian  and  asseeaes  daaages  st  -650,00,   Judgment 
on  finding  agelnat  defendant  S,  n,  Mllay  for  1660.00  and  costs  and 
that  execution  Isf^ue  srainet  the  body  of  defendant,   Aopeal  Bond  set 
fit  1750.00.* 

In  support  of  plaintiff's  aotion  to  amend  the  order  of 

Deeeaber  6,  1939,  a  sifom  petition  x»b   filed,  alleging  that  the  court 

aade  a  finding  that  the  defendant  v^^s  guilty  of  awillelous  oonduct  end 

that  aallee  was  the  gist  of  the  action,  and  that  a  «e«orandua  of  said 

finding  appeers  on  the  file,  i«hioh  '^^se  transcribed  by  the  Clerk  to 

readt  "Special  finding  of  aalioe,  body  execution  to  issue."  The 

petitioner  aeJts  that  the  court  correct  its  Judgment  to  read;  "Court 

finds  defendant  C.  R.  Mlley,  guilty  of  tort,  as  ohar^•d  In  statement 

of  claim  and  the  Court  further  finds  th&t  malice  is  the  gist  of  the 

action  and  aseeaees  damages  at  $650.00  and  costs  and  execution  to 

issue  against  the  body  of  defendant  nunc  oro  tune  as  of  l^eoember  6,  1939. 
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On  th«  li«»arlng  of  the  notion  th«  olerlt  of  th«  eotart  testified 
that  ho  nado  an  ontry  on  tli«  file  "Jury  <»lv©<l,  oir  parte,  ^ #50.00,  and 
oetts,  epeoial  aalioo*;  th^t  his  «ntry  in  the  ninute  book  roads,  '*Jury 
WftlYe<3,  trial  mc  parte  by  court  aofftndant  guilty,  Aaa&ges  1650,00,  and 
costs  special  wislioo**.  The  half  sheet  '^as  off^^red  In  ©vldtnos  and  the 
order  of  December'  6,  1939,  was  read  in  the  record* 

It  is  the  contention  of  the  defendant  th^t  the  Mitnioipal 
Court  has  control  ©irer  its  records  and  proeeedlnga  for  a  period  of 
30  days,  but  after  such  period  its  pover  to  aaend  Is  confined  to 
clerical  errors  and  matters  of  aere  form,  and  these  aay  be  corrected 
to  sake  the  reeord  confora  to  the  fact;  hut   that  the  plaintiff  felled 
t©  prod%me  such  eYideno*  recittired  by  law  to  warrant  the  court  in 
eorreoting  its  order  after  30  digre  fro«  the  date  Judgment  was  rendered, 
and  that  the  aotion  of  the  trial  Judge  in  correcting  the  judgment  ?/»» 
erroneous  and  contrary  to  law, 

^ile  the  petition  to  eorreet  the  Judipient  was  presented 
aere  than  30  fSaye  after  the  entry  of  the  original  Judgment,  the  court 
had  the  power  to  correct  such  a  Judgment  vhere  the  motion  was  based 
ttpoa  written  meaoranda  identified  by  the  clerk  of  the  court  and  admitted 
to  be  part  of  the  records  of  the  court,  i^nd  whert  the  Judgment  to  bt 
oh&ng:ed  was  changed  in  wording  and  fowi  only.  One  of  the  rules  of  the 
Municipal  Court  In  force  June  1@,  1@40,  permitted  the  correction  of 
elerlc&l  aistakes  in  Judgaente  or  records  of  Jad^ent©  &t  any  time 
upon  due  notice  and  motion  to  the  opposing  party.  Rule  130  of  Hevised 
CiTil  Practice  %lea  provides  thst  "Clerical  aistakes  in  Judgaents  or 
orders  or  errors,  arising  therein  froa  any  accidental  slip  or  oaiseion, 
aay  at  any  tiae  be  corrected  by  the  court  on  motion,  and  the  court  aay, 
at  any  time,  and  on  such  teras  as  to  costs  or  otherwise  as  the  court 
aay  think  Just,  aaend  any  defect  or  error  in  any  proceedings,  and  all 
necessary  eunendnients  shall  be  aade  for  the  purpose  of  determining  the 
real  ouostlon  or  ftssue  raised  by  or  depending  on  the  proceedings," 


t 

box    ,00,OdSv   8«fsamil!>   ,x*fi!*rg  JejRfc«»l«f-  tivoe  xd  fPifi<i  xn  Imltt   ^hti^tB^ 

4&«'^  ^»f»i^[^l  •^a£  9Ai  ve^t  tv»f    0€  %«lla  t»Mc  114  t«Xl«»9aY«e 

>i^/;-^i;«;;  «cl?  ^Itf»yt»t90  ml  •j^eC  Xait^  «£^  to  aol9&9  9da  tmdt  ham 

n«*!c9ii9o  bus  MM*a«w» 

ti99Md    ^i»v    aali^m    9tif    «*V«itv    tn!»9rjgfejy(    M   d9&9    $09Vt99    9t   «I«W»^    9da    i«4 

tJim£>0  &it7,  ttuoQ  f4i  "^o  ;^»X»  f>4t  \{ci  ^oXIti^n*!)!  jO^sirrwMii  a«t9ity  Aw<itf 
TfT  f^«$$Xirt9q  «0>tX   ,8X  ftmirt.  e9*tol  al  tnvnO  l»qt9imfil 

«fioX«ei  'ji/««a(i*J!?t  tfl«  Jio^i  mi.9^i9tis  ^l9l*iR    ,07,»Tt»e  10  tT»6^« 

,t^e    tlJU<»e»   tuiSiJ    ^»4^    ,at:X;fOjil  fie  ilUOQ  9^    Xd   h9!t99t19»  «<i    «mX«^   XIM   t«  1«« 

^ttioo  tJI^  fts  »i*X«n<»4^c  }  9tsn9i  Aouo  flw  ba«   «»aiX^  ^9  $M 

XX«  bofn   ,4:^ib9Beoic  Xi'i  ftMtaJb  v»  l>«i»««  t^«liC  AalM  vm 

9Ai  :^imMnt>t9b  ic  •soq'iiur,  >  Hi^Aii  «4[  xx«ila  »lii««ftiHMM  vi«o**ma 
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From   th«  brlcfe  filed  in  this  action,  th«r«  ai^pe&rs  to  b« 
no  disputo  l>etwe«n  the  parties  as  to  the  power  aund  authority  of  the 
trial  oourt  to  amend  its  reeord  after  30  days  had  elapsed,  folloving 
the  entry  of  Judgment,  where  the  court  had  presenred  8<Mie  aeaorial  or 
record  of  its  Judgment,  And  where  the  aaendnent  r«l£ited  to  the  fora  or 
language  of  said  Judgment.  &au>ng  several  of  the  oaees  cited  and  ealled 
to  our  attention,  is  the  ease  of  fttliiayd  v.  Brewers  Malting  Coaoany^ 
185  111,  App,  254,  i*her'«ih  It  appears  that  the  trifi.1  oourt  had  the 
pcivtr   to  jMsend  its  reeord  fro«  "Seventeen  hundred  and  thirty  and  alxty 
eents"  to  "Seirent««»n  Hundred  thirty  dollars,  siirty  oenta",  after  the 
escpir^ticm  of  30  ^sye.  To  the  same  eff  eet  is  the  ease  of  KQii?fej.8ld^  ▼, 
Hieholaon^  25  Cal,  App,  160,  in  vhieh  case  a  nunf  org  tuno  order  ^&§ 
sustained  permitting  an  amendnent  to  the  original  order  of  dlasissal 
for  want  of  prosecution  to  include  language  providing  for  the  r©tum 
©f  property  to  defendant  which  h*d  fee^^n  previously  taken  froa  her.  In 
this  case  the  oourt  held  that  la  a  ease  for  olala  and  delivery  (replevin) 
where  a  plaintiff  has  seeured  pesiession  of  the  property  and  the  aefendsuEit 
obtained  a  dlnaissal  of  the  action  for  vant  of  preeeoutian,  the  oourt 
could  enter  a  nunc  -oro  tun^  order  to  direct  the  return  of  the  property 
%9   the  defendant  vher«  the  original  order  inat^vertently  omitted  t© 
direet  said  return  of  ?ald  property. 

In  the  esse  before  us  the  trial  oourt  found  the  defendant 
guilty  in  tort  and  assessed  the  dsaagee  at  ^650.00,  and  further  expressly 
found  the  defendant  guilty  of  aalielous  conduct  in  such  fora  «s  to 
order  the  ieguance  of  a  body  «x«^cution,   »lien  the  oourt  diecovered  the 
Inadvertent  entry  of  its  eleiii  In  rs'duelng  its  findings  to  Judgment,  he 
could  rightfully  correct  the  ol^rleal  ai stake  ana  change  the  language 
of  the  finding  to  eonfora  with  the  original  decielon^  a  aeaorandwn  of 
which  was  preserved  in  the  olerk'e  alnute  hook  which  was  used  in  the 
courtrooa  on  the  date  of  the  entry  of  the  Judgment  wherein  the  special 
finding  of  malice  appeared  in  the  clerk's  handwriting  as  "Spec.  Hal.*. 
This  entry  was  aade  hy  the  clerk,  pursuant  to  general  Instruction 
froa  the  oourt.  The  clerk  testified  thibt  on  the  saae  day  that  the 


e 

-YTt©iit««jq  ,&*rt  J-ttfoo  fill   •rr»«tw  ,3ra»«^J6«it    iis  'i^^S#   •JW 

ilftligitf?  ,Mi?ltf-^.  „ina.l!t:ifl  •▼  kU6M  "^^^  »*»«  »<»^  «*   ,a«i#fl»??*  iiro  •* 
000  idl«s;|  ^ai  tadi  vtmi^qA  <^i  fti«^«/br   ,HS   ,c(c4  rXXl  MI 

9)X'^  t^&'xo  :^.|ijr  fl^a  MM  *  ^^^o  R9lftt  Hi    ^QHl   pq%k  ,X«A  C^'$   ijWtiltJfllltf 

(niY«iq9';}   t^«i»XX«)l>  &ajs  s/aXo  %e%  turn  ^  iii  t^dt  kX^A  Ituo*  td^T  ••«»  iliit 

fill   jkn&cl  $'xut>9  Xaif  1  »4t  9if  ftolfd  •aao  tuBLY  aX 

9  oxt.r  9sfi wri-   6*1*  •l«^©Xii  XacX'J'sXo  atf*  ^otnof  xXXwl^il^J^i  *Xiro» 

1«  «»2ii>aii*zo0«$r    a   «aoX8X^9&  X««iXBX«t6  «>4.^  £i^X^  iPXOlflQio  ot  3RX6iiXt  Mt^  le 

•tf^  ilX  bmna  e^vr  lioX^/  iecd  fttamXiP  t'^rtvXe  »ril  ftX  5fTi[9«n:Q  t#ii  ^8i4w 

Isltfti^t  96$  tUt^^v  fattv^l^ul,  »A3  \t>  x^:^*  sAS  lis  e^At  fifsT  AC  a»iyxt'wc9 

."•LftM    .oeq^i"   18  ^inX^XTw&OAfll  •*;iK«X9  mU  hX  A9^ik«iqqA  •oIXaoi  lo  s«ibail 

aeittosrti9!S{l  Xsn^a^A  ot  i&AU»nuq   «JhtfXa  «tiS  x4  mbui  a^rv  x^tfat  •liSf 

^i  3«jai.t  x«i'   9Mjt)A  9ii»  m>  3  '^i  tt^lt  sift     .^iwoo  vif^  «onl 
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ftt»<»T«  ninttt»«  wsrft  written  by  hln,  he  entered  on  the  regul&ir  court 
records  kept  by  the  Wuniolpal  ««^ourt  In  «ueh  Ofteee*  ana  knoim  a«  the 
*h«lf-aheet*,  the  further  entry  reciting  the  finding  stgalnet  the 
defendaat  In  the  sun  of  |660,00  In  tort,  the  further  finding  of  "Spec, 
jfndg.  of  a&llee  end  iAllee  body  execution  to  Isteue."  Xt  w^s  upon  this 
Keaoranda  before  the  court  that  the  reoord  wae  ehanged* 

there  It  «  further  case  that  w».s   before  this  court  upon  a 
like  question,  entitled  Hslzot  it   Cohen  t.  Handler.  £08  111.  App,   312, 
fhe  clerk  th<>9re  erroneously  entered  of  record  •  as  isi  denlAl  of  «  aotion 
to  Ysoate  &   Judgment  «  an  order  denying  a  motion  to  quash  an  execution 
issued  on  the  judgment.  It  waa  held  that  the  trial  court  could  aisend 
its  record  after  30  days  had  elapeed  following  the  entry  of  «eid  original 
jt^gaent,  «o  es  to  pemit  the  order  of  the  oourt  to  be  motion  of  defendant 
to  vaeate  Judgment  denied,  instead  of  sotion  of  defendant  to  ouaeh 
txeeution  denied. 

Taking  into  oonslderstion  the  facts  as  they  are  stated  here, 
&M   the  memoranda  that  vaa  made  at  the  ti»e  the  Judgisent  order  ^ras 
e&tered,  we  are  of  the  opinion  thet  the  oourt  vme  fully  Justified  in 
aaendlng  its  original  order  -  after  30  days  had  el&peed  following  the 
entry  of  dsld  order  »  at  vee  done  in  this  case* 

fhe  order  appealed  froo  will,  therefore,  be  affirmed. 


6ar«fSi*   .Mifcis  t"iii!«-.D    j:?iJ*r^   ftH-J   Jail*   6X»{1  .  ?R»W3j^i)rt   »«*»  «>  ft#ir5B 

XASl^i  .  sai^^^XXiilt  0«»<iaX«  f!>»H  st)B*  OS  t^fl**  »•»••«<  nfi 

\am&&f>J:.  vo©  »iS.*  to  t»&*so  nifl  ttneq  o»  •*  on   ,yaft«;^iirt 

(it»Br>  <>;f  tf-ffiA.5a»t»&  t<»  timt^m  )$  l»«ftt«ni   «&»lat»5  ^aMrjdift  »#j»mv  tfT 
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JOHN  KKA0TSEXOER, 


C,    R.    MILEY, 


'-   31llA    5>4.9 
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m^flQZ   IBBEL  BEUTEm'O  Til  OPXIUQB  OF  THE  COURT: 
•m.  eottPt  HAS  eonald«re4  tl»  petition  ^f '^.^^li^f  if^i^-^^-'^^^^ 
rehearing  whloh  wne  filed  and  tha  answer  of  ftpp0ll9e«pl«.intlf f  to 
said  petition.  It  «pp««P8  that  appellant  Is  in  error  In  rsfsrrlng 
to  John  Kr&ut89ld9r  tie  the  appellnntf  vhere&s  the  appellant  is 
G«  R*  Mlley  and  John  Krautseldei*  le  the  pl&intlff  and  appellee  In 
this  oause.  the  appellant  contends  in  the  petition  for  rehsarlng 
that  no  error  or  mlstsJce  was  aiade  In  entering  up  the  Judgment,  but 
that  the  trial  Judge  ohanged  the  foi<m  of  the  judgment  heeauee  he 
eorreoted  the  finding  of  malioe  in  the  Judgment  suoh  aa  i^ould  support  a 
body  exeeution.  The  trial  eourt,  however.  In  eoneiderlng  the 
Questions  before  it  on  hearing  corrected  the  form  of  the  Judgment, 
whioh  eorreetion  was  based  upon  a  written  niemoranduai  nade  by  the 
elerk  of  the  court  at  the  tine  the  Judgment  i^ae  entered.  Upon 
motion  of  the  plaintiff  supported  by  plaintiff's  sworn  petition, 
the  court  considered  the  faote  and  the  law  ae  applied  to  a  ease  ©f 
character  before  it*  The  ©etltioner  asked  that  the  court  correct 
the  Judgment  to  read  "Oourt  finds  defendant  C.  R,  Miley,  guilty  of 
tert,  as  charged  in  statement  of  claim  and  the  court  finds  that 
ttalice  is  the  gist  of  the  action  and  assesses  dusages  at  fd&O.OG 
aad  costs  and  execution  to  issue  against  the  body  of  defendant 
nun^  uro  tun^  as  of  December  6,  1939."  v^fhile  the  petition  to  correct 
the  Judgment  was  presented  more  than  30  days  after  the  entry  of 
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tti  »»Xi»<^ii  baa  fittnl&lq  9M9  »i  -t9bteBtutn>i  luCol.  bam  x^liii    .      . 
S«li««iJ»i  tot  a©l;?£;f«q  ojlt  sJ  •Anfttooo  t«j»/X»w«  •!»     .•»ir)»e  aWt 

eil  ••0ad8cr  »ct«ssJ!»tfl  •dt  to  and  tii  frt^miifa  t^A^t  l»tt$  edf  ^Tadf 

iKMiti     .JBk^mrtiTfls  »«v  trnKQ^i  •rfi^  *«fjtt  ®«l!f  *«  itBoo  tiff  to  i'stle 
,nol#i;f»Q  rrfow«  »»m;fRlAXQ  ^d  5»^norfnjef8  ttiJalAlq  9d$  to  aoI^mi 

to  0(BA9  a  Oil  fcot/c^ya  ••  w»X  «iJ?  fen*  aJoal  •rft  ^»t«(5Xtiioo  trntoo  vrft 

to  t^-Tiwi    ,T«Xi»'    .      ,      tii-«J&«»t»fe  hAbU   J-MfcO*   ftavt  09  fOMmtoC   •!» 

*#,ri:J    i?«n  ^rttftte  «riJ  Dn«  ©XaXo  to  sa^mwStitM  nt  i^«^«il*  •«   ,/no;^ 

00«  s»I^AaA£  a»a«»eait  &«»(  fldl^Ois  nAt  to  9tl|^  ntf^  si  •eilMi 

innhn^lvb  te  xbocT  sii^  9«»fll«»^«  mtmul  ot  /iol#in>»ir9  Aoji  t;rto9  km» 

^o&TtQ£>  c;r  «ioi;ri.;r#cr  ftficr  oXIAV     *«er.ex   «S  i»dai«99a   te  S9  JttdL  fl2£t  AAift 

tC    XtSna    Hits    1'*>Jt,>i    ay.-!^,    0*    rtail'f    -af'-ir-    F><--ifl989«so    «#■■.:■    J-RMilfftV^    9d$ 
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ttut   origln«l  Judgn«nt,  th«  oourt  had  th«  oover  to  correct  such  a 
Judgment  wherv  the  notion  was  based  upon  written  memorandA  Identified 
by  the  olerk  of  the  court  end  ednitted  to  be  p&rt  of  the  records 
of  the  eourt,  and  where  the  Judgment  to  be  changed  was  ch&nged  in 
form  only. 

Upon  the  facts  as  they  appear  and  upon  the  authorities 
of  law  considered  by  this  court,  including  the  case  of  ieiffer  v, 
French.  376  111,  376,  the  trial  oourt  ^as  fully  Justified  in  correcting 
tilt  foriB  of  the  Judgment  that  was  entered  and  now  before  this  oourt. 
From  the  briefs  filed  in  the  motion  there  seeae  to  be  no  dispute  as 
to  the  power  and  authority  of  the  trial  oourt  to  aaend  its  record 
after  30  days  had  elapsed,  where  the  court  had  preserred  soae  memorial 
or  record  of  its  Judgment,  and  where  the  amendiient  related  to  the 
fozna  or  language  of  said  Judgaent« 

^^B   have  reached  the  conclusion  that  the  court  was  fully 
Justified  in  correcting  the  form  of  the  Judgaent,  after  considering 
the  facts  and  authorities  as  indicated,  and,  considering  the  opinion 
that  has  be®n  filed  on  thie  qutstion,  we  adhere  to  the  opinion,   <e 
reach  the  oonclueion  that  the  rehearing  as  prayed  for  by  the  defendant- 
appellant  be  denied* 

-   IBEKE- Alalia  DENIED. 

P.J 

BSRSl/AMB  DENIS  £.    mitLlVAH,    ^i^   OOmW., 


t 

•tXno  viol 

|nlJ&»Tx®o  ft  J  fc»jttl^a«t  lilfft  »inr  *«jjr«a  JUiiJ  »i«   ,8?5   ♦1X1  dT.?    lijifntl 

•  tt^oe  £i£$l   fnt0t»d  ^o£s  hiiM  kntm^Sm  ft»t#  tKUt  tiimtqilkvt  9fit  te  vrot  oiiiT 

•i»  aim^l^  «A  ft«i  oi  •«c»9t  ovviU  iioi#»4  ftji^  jii  J^xit  ttoivtf  «tt  cwvl 

(^oooi  o9i  ha9am  o;  ^<i&oo  X^lvf  oitr  to  \tAt^nm/»  ^8U|  utovoc;  •<»  9$ 

lAl'xoa»m  oeea  S9v*io&»mq  &a4  tisw««  «i(^  oicoifi^   «ib»«Q«Xo  l^d  9%»k  Ot  «o^t« 

o^#  el  b&i»S9t  ^rfiottfiaoiw  o^y  on^ifv  4ii«  «tMM9tet  9ti  te  M«o««  ^e 

•twiflqiAwt  Mdo  to  osaarsiMkX ^»  ■nt«t 

Xllu'i  »Av  tiMoti  ^iit  »«ii^  aolotiioAoo  «titir  toifmoFi  9W9A  ov 

Siilifttisflc^  iMi^ts  t^jfOffi^ftart  «£i7  to  mot  oisit  «iffl#aoic<io«  oi  l>«ltX;rftfft 

iloiai<4«  «c<j^  ®fii^oft,i«iieo  «&««   «6ots»oiMi  s?  «eiti<3«j|^tfo  Aim  otoot  0(tf» 

»^     ,a€>iai<se  eMar  c^i^  <n«£a>$  ov  «m>i$a«tft<  MJUif  m  Milt  iiootf  ««il  ijutt 

'iasSmvy^^  9dt  x4  <itot  &«xan<9  a»  is«ttm9JSan  9M  tntif  xioloolonoo  wit  itooov 

•INiijroA  «4f  9vMil«qQpo 


AL  FROM 


•^»  243 


This  le  an  *pp««l  by  the  plaintiff  from  &  Judgnant  entsrad 
by  the  court  in  favor  of  the  defsndsnts,  no tvlths tending  the  verdict 
of  a  Jttry. 

Cto  May  15,  1938,  the  pl&iatiff  %ras  riding  ae  &   guest  in 
the  beok  seat  of  an  automobile  traveling  Siorth  on  Danen  Avenue  in 
the  Glty  of  Chicago.  A  street  oar  of  the  defendants  w&b  traveling 
south  on  lamen  Avenue  end  while  making  a  left  turn  at  14th  Btreet 
eollided  vith  the  automobile  in  which  plaintiff  v&s  riding,  injuring 
the  plaintiff.  In  plaintiff's  oomplaint,  filed  Bepteaber  20,  1938, 
it  la  ehsrged  in  eubetanee  that  the  def ^'^nd^nta  by  their  agents  and 
eei^ants  negligently  (2)  failed  to  keep  a  proper  lookout  for  other 
vehicles;  (3)  operated  aid  etreet  ear  at  a  high  and  d&ngerous  rate 
of  apeed,;  (4)  made  a  left  turn  without  giving  any  warning  or  sounding 
any  bell  or  aignal;  (5)  fsiled  to  provide  eaid  street  e&r  with  auitable 
brakes  or  stopping  devioeej  end  (6)  proceeded  to  make  a  left  turn 
without  giving  the  right  of  ^&y   to  the  automobile  in  which  plaintiff 
was  riding. 

In  defendant*8  answer,  they  denied  generally  all  of  the 
eh&rgea  of  negligenoe  and  denied  ths^t  the  plaintiff  was  in  the  exercise 
of  ordinary  care  for  hie  own  safety  on  the  occasion  in  question.   A 
trial  was  had  before  the  court  and  a  Jury,  At  the  close  of  plaintiff's 
evidence  the  defendants  moved  for  a  directed  verdict  of  not  guilty, 
and  the  court  reserved  ruling  thereon.   At  the  close  of  &11  the 
evidence  the  defendants  renewed  their  motion  for  a  directed  verdict 
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of  not  guilty,  and  th«»  motion  wat  allowed  ae  to  paragraphs  or  ohargas, 
3,  5  and  6,  and  the  oourt  raservad  hia  ruling  aa  to  paragrapha  or 
ohargaa,  2  and  4,  The  oaee  was  subnitted  to  the  Jury  on  the  oueetions 
of  whether  the  aotorman  negligently  failed  to  keep  a  proper  lookout 
for  other  vehlolee;  whether  he  failed  to  glTe  a  proper  naming  before 
auiklng  a  left  turn;  and  whether  the  olalntlff  exereleed  due  eare  for 
hia  ©ire  fefety.  Mo  objeotiona  were  aiada  toy  either  party  with  reference 
to  the  glTen  or  refuaed  instructions.  The  Jury  returned  a  verdict 
finding  the  defendants  guilty  and  assessing  the  plaintiffs  damagea  at 
the  euffl  of  $5,000,  and  a  Jud^ent  w@e  entered  upon  the  said  verdlot 
in  favor  of  the  plaintiff  and  against  the  def  ndanta  for  the  sum  of 
is,  000, 

thereafter,  on  June  5,  1§40,  the  def *n<5ant9  filed  their 
notion  for  a  Judgnent  notwithstanding  the  verdlot,  giving  as  grounds 
for  said  notion,  in  substance,  (1)  that  the  oourt  should  have  directed 
a  not  guilty  verdict  at  the  oloee  of  the  plaintiff's  evldenoej  (2) 
that  the  court  should  have  direoted  a  not  guilty  verdict  at  th©  close 
of  all  the  evidence;  (3)  that  the  evldeaoe  did  not  show  that  the 
negligenoe  on  the  part  of  the  defendants  was  the  oroxlmate  cause  of 
the  injuries  to  the  plaintiff;  (4)  that  the  evldenee  did  not  show  that 
the  defendants  were  guilty  of  negligenoe  as  ohainged  in  the  complaint; 

(5)  that  the  evl^lence  did  not  show  that  at  the  tlae  and  place  in 
question  the  plaintiff  was  in  the  exercise  of  due  care  for  his  own  safety) 

(6)  that  the  evldenee  did  not  tend  to  prove  the  osuse  of  sction  alleged 
in  the  complaint;  (7)  that  the  coaplaint  did  not  state  a  csuse  of  action 
against  the  defendants;  (8)  that  nQ   cause  of  action  against  the 
defendants  was  stated  In  the  coaplaint.   On  July  11,  1940,  a  Judgment 
order  was  entered  allowing  the  said  aotlon  of  the  defendant  for  a 
Judgment  notwithstanding  the  verdlot,  which  is  the  Judgnent  order 
appealed  froa  in  this  ea8#| 
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Th«  aooi6ent  In  question  took:  plaoe  about  11:55  O*oloek 
on  the  night  of  ^und«y.  May  15,  1936,  at  th«  interseotlon  of  D&aen 
ATenue  and  14th  street.   Oanan  Avenue  runs  north  &n6   south  and  has 
tvo  sets  of  stx^et  ear  ti<««ks  for  northbound  and  southbound  street 
cars*   Xt  Is  about  38  feet  vide  froa  curb  to  ourb,   14th  street 
begins  at  Dasen  Avenue  running  east.  It  is  about  38  feet  wide  froa 
ourb  to  curb  and  also  has  tvo  sets  of  street  oar  traeks.  westbound 
14  th  Street  ears  turn  north  on  tHuHm  Avenue,  %nd  eastbouBd  14th 
street  ears  run  sou^  on  Danen  Avenue  and  turn  east  on  14th  street. 
Daaefi  Avenue  street  ears  go  strtiie^t  north  or  eouth  on  Pasien  Avenue, 
vhile  14th  Street  ears  go  south  on  Damen  Avenue  as  far  as  14th  street 
and  then  malce  a  left  turn  east  on  14th  Street.  According  to  the 
laotoranan,  there  are  more  Dsnen  Avenue  street  oars  that  go  straight 
south  than  14th  i^treet  ears  that  turn  east  into  14th  Street,  and  also, 
recording  to  the  motorm&n,  the  left  turn  at  that  oomer  is  an 
unusually  sharp  one  and,  of  the  four  turns  in  the  course  of  his  run, 
that  one  is  the  sharpest  turn  he  aakes.  On  Daaen  <^.venue,  beginning 
&bomt  72  feet  south  of  the  north  building  line  of  14th  street,  there 
is  a  viaduet  running  froa  that  point  southward  about  three  blocks  to 
17th  r>treet,  the  witch  on  the  Daaen  Avenue  ear  traek,  where  the 
14th  Street  ears  tuni,  begins  at  the  north  building  line  of  I4th 
Street*  The  eti^et  level  on  Damen  Avenue  is  :bout  3  feet  4  inches 
lower  at  the  viadt^st  than  it  ie  at  the  interseotlon  of  14th  J^treet, 
Southbound  traffic  on  Daaen  Avenue  moves  downgrade  froa  the  inter- 
eeetion  of  14th  street  to  the  viaduct,  while  northbound  traffic  on 
Daaen  Avenue  froa  the  viaduct  to  14th  Hreet  aoves  upgrade* 

About  7:30  o» clock  In  the  evening  of  Msy  15,  1938,  i^dvard 
^tor,  the  driver  of  the  automobile  in  question,  conveyed  his  sister 
to  a  danoe  and  wa?         to  call  for  her  about  12:30  that  night. 
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The  atttoaoblle  was  hert,  viiile  the  lleansa  vice  in  th«  n«a«  of  their 
mother.  At  that  tlae  a  friend  of  ^ward  Zator*  teno   Grodeoki, 
aocoapanied  hla.  After  taking  hit  eister  to  the  Sanoe,  they  paaeed 
hf   the  hoae  of  plaintiff  and  invited  him  for  a  ride.  The  three  of 
them  drove  arotind  In  the  nftighborhood  all  evening  and  for  some  time 
were  in  OougXas  Park.  Edward  Zator  and  ^eno  arodeeki  sat  in  the 
front  of  the  automobile,  and  plaintiff  sat  in  the  baek  seat  all  of 
the  tim«»  Ea:ward  Zater  driving  the  stttomobile.  At  Hi 45  o*eloek, 
they  atar^ed  driving  towards  the  danoe  hall,  whioh  was  at  Madison 
Street  and  Hamlin  Avenue,  to  piek  up  Za tor's  sister.  %ey  drove 
north  on  'Jamen  Avenue  from  Slst  Street  and  from  17th  street  they  di^ve 
under  the  visduot  north  towards  14th  Street,  driving  on   the  east  eide 
of  Damen  Avenue,  with  the  rii^t  wheels  of  th@  i^utomobile  slightly 
over  the  extreme  east  rail  of  the  northbound  traeks.  There  wss  no 
other  traffic  there,  sad  the  entire  three  bloeks  under  the  viaduct, 
&8  well  as  the  intersection  of  ^amen  Avenue  and  14th  Street,  were 
wAll  lifted,  and  the  street  was  dry.  1%e  lights  in  the  street  car 
tm  well  as  ia  the  headlights  of  the  automobile  were  on  at  the  time 
of  the  aoeident.   It  is  euggested.  by  the  plaintiff  that,  vsp   to  that 
point,  the  facts  are  not  disputed,  but  tha^t,  as  to  how  the  accident 
occurred,  there  is  a  conflict  ia  the  testimony.  The  witneeaee  to  the 
accident  for  the  plaintiff  *?@re  the  driver  of  the  automobile,  the 
plaintiff  &nA   three  street  oar  passengers. 

The  question  here  involved  Is  whether  the  defendants  werm 
guilty  of  negligence  in  thcjjperstlon  of  their  street  car  at  the  time 
and  place  where  the  collision  between  the  st^^eet  oar  and  the  automobile 
in  which  plaintiff  was  riding  took  place.  At  or  about  the  ol&ce 
where  the  seeldent  occurred,  the  street  car  tracks  are  level  with 
the  street,  Damen  Avenue  leing  a  north  and  south  street,  and  the 
street  car  being  at  the  intersection  of  14th  Street  for  thepuroose  of 
making  an  east  turn,  the  motorman  stopped  his  car  at  the  north  line 
of  the  intersection  in  order  that  a  change  in  the  switch  might  be 
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■ad«  to  px^oeeed  in  making  p  \9tX   turn  and  had  to  wait  for  th<»  elgn&l 
of  the  oonduotor  before  making  the  left  torn.   There  le  eoaethlng  to 
the  euggeetlon  offered  bf  the  plaintiff  that  the  driver  of  the  auto- 
nobile  had  no  seaas  of  knoiring  hov  soon  or  how  fast  the  street  ear 
would  aake  the  left  tunai  or  whether  it  would  sake  the  turn  &t  all, 
since  it  does  not  AppeSiV   that  he  even  knew  it  wai  a  I4th  Street  oar, 
The  driver  vae  not  required  under  the  law  to  etop  and  wait  until  the 
aotoraan  deeided  what  he  would  do,  and  heeides,  under  thelaw,  the 
driver  of  the  ©utoaobile  was  required  to  wetoh  for  traffic  froa  his 
/  right.  It  is  the  rule  of  the  road  and  the  law,  ae  well  as  the 
praotioal  rsculrewent  for  safety,  that  k  vehicle  intending  to  sake 
a  left  turn  should  permit  a  vehicle  approaching  frwi  the  right  or 
froa  the  opposite  direction  to  pass  unmolested. 

When  the  ootoraan  started  the  street  oar  on  the  curve,  the 
street  car  was  52  feet  Morth  and  at  least  11  feet  'est  ©f  the  piece 
of  the  collision,  and  according  to  the  teetiiBony  of  the  wotoman, 
the  front  end  of  the  street  car  extends  10  feet  beyond  the  wheels 
of  the  street  ear  and  that  vhen  the  wheels  hit  the  switch  the  front 
•ad  of  the  street  cssr  swings  charply.   There  1»  evidence  that  the  tlae 
necessary  for  the  street  car  to  swing  over  froa  its  straight  southerly 
direction  to  the  point  of  the  collision  was  Just  a  aatter  of  B«cond»* 
As  to  whether  there  was  a  warning  by  the  aotorrsan,  %h&X   ie  a  question 
of  fact  for  the  jury  to  pasc  upon,  without  such  a  warning  the  driver 
of  the  autoaobile  had  no  aeane  of  Judging  the  aotoraaa*s  actions  and 
bad  a  right  to  ae)?,uae  that  the  street  car  would  wait  and  let  hia  pass. 
^e  ffiots  regarding  the  approach  of  the  autoaobile  to  the  point  of 
the  interseotloa  whex>e  the  collision  occurred  seeae  to  be  that  the 
autoaobile  was  driven  froa  under  the  viaduct  at  a  speed  of  at  least 
25  ailes  per  hour.  There  le  evidence  that  the  driver  took  his  foot 
off  the  gas  when  he  was  approaching  14th  Street,  and  if  we  consider 
the  ohyeioal  lay  of  the  street  levels  it  aust  be  noticed  that  the 
autoaobile  was  traveling  upgrade.  It  is  urged  with  eoae  force,  there- 
fore, that  when  he  took  his  foot  off  the  gas  the  speed  of  the  autoaobile 
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must  h&vt  doei*r'a8«d  to  that  it  then  trereled  at  a  rata  of  apead 
oonslderably  lasa  than  23  alles  t>er  hour;  th^t  when  he  reohed  the 
center  of  the  street  and  dleoorered  the  street  oar  alaoet  on  top 
of  hia,  he  then  not  only  stepped  on  the  gae  to  Bake  a  turn,  but  at 
the  sim9   time  made  &   turn  to  hie  right  to  avoid  the  aoeident. 

Defen<Jant8  contend  that  the  etrett  ear  did  not  g^et  beyond 
the  northbound  track  of  Dasen  Avenue  at  any  tine.  There  ie  teetimony 
of  a  polloe  officer  that  the  street  oar  wat  standing  on  14th  Street,. 
the  left  end  over  the  east  rail  on  tha  north  bound  DaBien  Avenue  line» 
That  i®  where  the  aoeident  eee«»  to  have  occurred.  It  is  further 
urged  by  the  defonSants,  however,  th&t  it  vae  Dhyelcally  iapossible 
for  the  iBotoraaa  to  stop  the  £6  or  2?  ton  street  oar  inatantaneoualy 
when  he  sav  the  automobile.  Plaintiff  submits  that  perhaps  thle 
contention  ia  true,  but  that  aecording  to  the  teetiaony  of  the  sotonaan 
he  did  exactly  what  counsel  for  defendants  contend  vaa  a  phyaieal 
inpossibility;  th&t  the  notorman  testified  that  when  he  slapped  on 
the  brakes  on  the  street  o&r,  it  did  not  eontinue  to  go,  it  stood  etill, 
it  came  to  a  cosplete  stop;  and  that  this  shows  his  testimony  to  be 
entitled  to  little  oredenoe. 

Tlie  point  here  is  ae  to  Esther  or  not  the  sotoman  failed 
to  keep  a  proper  look  out.  There  is  evidence  in  the  record  whleh 
showed  that  he  heard  and  sav  the  automobile  st  the  same  time,  &n<k 
defendants  eontend,  therefore,  thet  the  purpose  of  a  lookout  as 
aoeoaplished,  Plaintiff  admits  that  the  jsotorman  heard  and  saw  the 
autoaobile,  but  contends  that  that  did  not  aecompllsh  the  purpose  of 
a  lookout,  and  further  contends  th&t  on  the  contrary  th&t  is  proof  of 
his  negligence,  since  it  ^as  too  late  to  prevent  the  accident.  Failure 
to  keep  a  proper   lookout  is  negligence  as  a  natter  of  lav.  Crow  Naae 
Plate  A  Wfg.  Co.  v,  Paaaerioh.  279  111,  ^p.  103.  There  ia  a 
suggestion  and  perhaps  there  is  so»e  force  to  the  fact  that  there  waa 
8o»e  evidence  that  the  gong  oh  the  street  oar  vas  sounded  and  that  there 
was  testimony  of  other  witnesses  who  did  not  hear  the  gong  sounded. 
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and  tlunt  eueh  negative  teatlnony  did  not  tend  to  prove  the  Allegation 
of  negligence  in  that  peg&rd.  However,  in  the  first  place,  the  only 
aiffirmative  testimony  thi:;t  the  gong  w&s  sounded  was  th^t  of  the 
motorman,  «nd  secondly,  the  driver  of  the  automobile  testified  th&t 
there  vaa  no   gong  or  bell  sounded  at  any  tiae.   It  was  a  question  for 
the  Jury  to  determine  whether  or  not  a  gong  or  bell  was  sounded  as 
the  aotorman  started  to  sake  the  turn  into  14th  Street, 

When  we  come  to  oonsider  the  fs^ote,  the  auestion  here  is  as 
to  whether  due  osre  was  exercised  by  Dlslntiff  In  theoperation  of  the 
autonobile  in  which  the  plaintiff  vas  seAttd  at  the  tins  of  the 
accident. 

The  further  fact  that  was  considered,  ao  doubt,  by  the  Jury 
was  the  fact  that  when  the  street  car  collided  with  the  automobile 
there  was  such  force  that  some  of  the  passengers  were  knocked  off 
their  seAts  and  that  the  conductor  was  almost  Itnocked  off  the  rear 
platform.  The  argtwent,  however,  of  the  defendants  is  that  the  evidence 
tends  to  show  that  the  driver  of  the  automobile  v&s  guilty  of  negligence, 
but  the  facts  that  are  urged  are  for  a  Jury  to  pass?  upon.   The  question 
here  is  was  there  sufficient  evidence  to  Justify  the  court  In  sub- 
mitting the  iseues  to  a  Jury,  The  general  rule  applicable  is  that 
where,  from  all  of  the  evidence  in  favor  of  the  plaintiff  together 
with  all  legitimate  inferences  therefrom,  the  Jury  may  reasonably 
find  for  the  plaintiff,  it  is  error  to  enter  a  Judgment  for  the 
defendants  notwithstanding  the  verdict  of  the  Jury.   The  plaintiff 
under  the  law  must  exercise  due  csre  for  his  own  safety,  but,  under 
the  oases  cited,  it  is  not  negligence  aer  se  to  attempt  to  cross  a 
street  car  track  at  @  street  Intersection  in  front  of  an  approaching 
street  oar.  Whether  attempting  to  opobb   a  street  car  tx>aok  at  a 
street  intersection  ahead  of  an  approaching  street  ear  constitutes 
negligence  is  a  ouestion  of  fsot  for  the  Jury,   (Fisher  v.  Chicago 
City  Rv.  Co.y  114  111,  App.217;  Chicago  Union  Trac.  Co.  v,  J>-cobson. 
217  111,  404;  Chicago  City  Hy.  Co.  v,  ^^ndusky.  198  111.  400;  Loftus 
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The  judgment  order  entered  on  July  11,  1940,  by  Judge  wHiiaa 
J.  winbueoue,  which  ie  the  subjeet  of  thie  oontroveray,  states  that 
this  oatti«  eaae  on  to  be  heard  upon  the  motion  of  the  olaintiff  for 
an  addltor,  and  for  &  new  trial,  and  the  aotlon  of  the  defendants  for 
a  Judgment  notwlthBtandlng  the  yerdlot,  which  aotlone  were  theretofore 
filed  in  the  oauee,  ©nd  that  the  eourt  having  heard  the  argunent 
of  counsel  for  and  against  said  motions,  it  la  hereby  ordered;  (1) 
that  the  plaintiff's  sotion  for  an  add! tor  be,  and  the  etaae  is  hereby 
overruled  and  denied;  (2)  that  the  aleiatlff's  motion  for  a  new 
trial  be,  and  the  eame  is  hereby  overruled  and  denied;  (30  that  the 
defendants*  motion  for  a  judgaient  Tiotwithetanding  the  verdiet,  be, 
and  the  same  is  hereby  allowed,  and  that  a  judgment  finding  the 
defendants  not  guilty,  notwithstanding  the  verdict,  be,  and  the 
same  is  hereby  rendered  and  entered;  and  (4)  that  the  Judgment  hereto- 
fore entered  on  the  verdict,  in  the  sum  of  ?5,000.00  in  favor  of  the 
plaintiff  be,  and  the  aase  i«  hereby  vacated.  It  is  to  be  noted 
frois  this  Judgtaent  order  that  the  only  subject  matter  that  is  really 
before  this  oourt  for  discussion  is  th©t  ©art  of  the  order  allowing 
the  defendants*  notion  for  Jadgaent  notwithstanding  the  verdict,  and 
that  in  substance  will  be  the  subject  of  our  discussion.  The  statute 
(l»ar.  259,22,  Chap,  110,  111*  Hev,  Stat,,  1939)  provides  as  follows 
concerning  the  entry  of  Judgment  notwithstanding  the  verdict;  "The 
power  of  the  Court  to  entsr  Judgment  notwithstanding  the  verdict  may  be 
exercised  in  all  cases  where,  under  the  evidence  in  the  c«ite,  it  would 
have  been  the  duty  of  the  Court  to  direct  a  verdict  without  subaitting 
the  case  to  the  Jury," 

Proa  the  facte  as  we  have  found  and  considered  thera,  we 
r@ach  the  conclusion  that  the  court  erred  in  entering  this  Judgment 
order  notwithstandinf  the  verdict  for  the  reason  th«t  there  was 
evidence  in  the  record  froa  which,  standing  alone,  ths  Jury  night, 
without  acting  unreasonsbly  in  the  eyes  of  the  law,  find  the  material 
averments  of  the  ooaolaint  to  be  sustained,  A  motion  for  a  directed 


.«f»  .x^i  Rt»  ,.gf>  ,fi^  9mwM  •▼ 

■aiiliw  •sibifL  %ii  4OMX   ,XX  %X«fi  ffe  ^mmttn  fine  $a»m$biil  itt 

tot  m;rfli«Xo  '»Ht  )g  ooitoir  «jdt  ne^  fy^a^A  •ii  <t:t  mn  •««•  ••»««  vUlt 
*t«»l  t#ffalM»«l»&  •!&«(  to  <i«lt««i  tlSt  Jte«  «XsJhrd  w«tt  a  to)  fiiiiB    ,f9ttb6«  Oi 

;£>(»<x«g)«x«{»  ttf»*X6il  »Jt  #1   ,fti:c«lfe«f  &li»«   rtnlaiJi  f>fis  not  £»tiui(»o  to 

<i4ib'iSii^  ftl'  oemt  oii^  611A  ,«4  '%^it&'hiia>  A»  ntot  ifOliTott  »*tti^jiXaX<?  oH^  ^«ill 

won  H  -^ot  mitm\  8*-ni#»lsX(?  •/E;r  tsiii     (8)   ;jboiii»l>  Mm  ltollMf««v» 

»xl;t  Jji(Xi^  <&S)    ;&«ilii»ib  &ja^  ^^Xeftieve  ICefotojl  oi  mum  •«(}  6««   i«tf  Xftl*it 

■trif  j|«lX&a^t   tll««3£«t   «  ?«»fl^   htin    «&*voXXa  ttf*<S«^  ftX  •«««  Mit  itt 

o^   {SUB   ,»<f   tiTolJHov  0119^  |plt»aist8Jiriv;roo   ,x9Xlir|f  toil  atflio6«otoft 

■^•ii^^A  lii9ffi^!u^t   frfi^  :rinfi«r  (1^)  ham  ;&o>t»t«ft  bno  ionoM^f  x4mMi  •!  otiot 

i»if*   ti&  lorst  «i   00, 000, at  to  «»•  »rf#  111   ,JoiM»v  otf*  ffo  htnmtm  v^tfl 

hint 90.  ^09  si  ifl     .itotooov  ic<l«noif  •!  «»«     ort^  hitm,  ,o«f  tti^Hliiii 

XJtii»^'T  «X  :SA^i  i9ttm  $fi9fl4mi  \Xao  of&  ^o49  «!oi>*io  HiOBstet  tJUIt  aMt 

snlw©H«  <s*j&»f«  94i^  to  tnmq  !fndt  »l  fiol?afrtfO<iii>  fot  ^nooo  aKIJ  otototf 

Atttii  ftoiJHor  tii;r  '^iMtii!snMJ»$%m  fmm^bafi  itot  AeD^on  *«tfloftii«toi^  oM« 

o;rcrt^«  0^7     ^iw^/^o^dsiiD  'ttro  "lo  fool^Ti^  *fli«  o«r  Iflw  daaotalftni  a1  »«d# 

isvolXot  ««  8»&ivo«SQ  (tl!«t   ,»t*te   ,^i^   .tXI   «OXX   ,«fftJfD   ,SNr.«eS   .utoO 

otff  *    jtoijbrfov  oii^  $al&ii«r««(#Jt%'l^oci  ^ista»£iiri  )o  x*tJa^  o^  jM^^tAtoonoo 

Otf  YiUP  fOt^OT  «i£»  ;i«i»»£;rodJEri^?>fi  riioa!»l>iS7t  i«>^ft«  <>*  #«iiioO  oilf  to  «»«H[ 

ftlwotr  tl  ^oo^p  o^iif  ni  oeun^iiro  wA^  fbem   ««n»4v  ioooO  1X«  mi  lM»ftXiWMM 

.il.t*i»«rofft  9oOii»iv  »sl£>n»v  a  ip^U  tat  tnti^O  ojW  t©  l#»ft  oUt  «oo<(  ovoH 

"•fwC  Mft  of  oaoo  04t 

9V  ^ffftiti   j^s^ofiiaamo  l^fto  MoMrt  oowt  ov  ««  a^ocst  «^t  mai^ 

stfv^bsf^  %tm  sflJ^»j««  fli  ^^»w*  t*v»o«  oilt  9«iC»  rcoiotfioa**  •Hf  ilooo^ 

Oiiir  ••««/U  Mitf  floftfir^n  oit^  not  f  oliHor  otf^  ^M««tf«lltl«#o«i  «ioMo 

«tii^«r  Y'vi't  ''^c^'^    <«AoX«  s^l&iui^fi   «iif9iilw  «e<tt  Mooo«r  %A*  nt  ooflofiivo 

XjbJH9»jWB  oiW  fcurt    ♦w«X  oii*  to  «♦%»  0119  «i  tXdJiaoBAMJiB  .f«WdJi  fnotfr/w 

6«*&«ilft  A  lot  /!cijrj»  A     .Aoaiit#BOc   od  o*  JfllaXcrtBoo  «rfJ   te  mimsnmrM 
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▼erdlet  under  ©uoh  olroxi^stanoee  in  properly  denied.  The  court  In 
peselng  upon  the  defendants*  «fltlon  for  Judgaent  notvlthetandlng 
the  Tordlct  is  lliilled  to  fsots  appearing  In  evidence  and  oust  oonslder 
them  In  the  light  aost  favorsble  to  the  plaintiff.   In  conslciering 
this  question  the  a-pellate  court  Gsnnot  velgh  the  evldenee  and  vlll 
only  determine  whether  the  evidence  tends  to  sustain  the  pleadings,  and 
It  is  without  Jurlstlotlon  upon  defendants*  notion  to  weigh  the  evi- 
dence and  to  determine  whether  the  verdict  of  the  jury  is  against 

I  V&9   fflanifeet  velght  of  the  evidence.   We  have  oonsldered  the  f&ets  snd 

I 

I  wt  ftre  of  the  opinion  that  the  evidence  ?*&rrs.nted  the  Jury  in  finding 

I 

\   the  defendants  guilty  of  the  acts  charged  in  the  eonpl&int.  This 

1 

I  •onelusion,  of  course,  is  fortified  by  the  fact  that  plaintiff's 

\    action  for  nev  trial  wat  denied,  there  having  been  entered  on  the 

verdict  of  the  jury  a  Judgment  in  favor  of  the  plaintiff. 

Ho  notion  other  than   for  Judgment  notwithstanding  the 
verdict  was  made  by  defendants.  They  made  no  motion  for  a  new  trial, 
and  the  icvttc  here,  therefore,  depends  uoon  th«ir  motion  for  Judgment 
notwitlistanding  the  verdict  of  the  Jury.  Under  the  facts  and  condition* 
as  they  appear  in  this  record,  we  are  of  the  opinion  thst  the  court 
was  in  error  in  allowing  defendants*  motion,  and  such  Judgment  order 
notwithstanding  the  verdict  will  be  reversed, 

Steder  the  o  ire  less  tanecs,  the  orddr  of  the  court  will  be 
that  the  Judgment  order  of  July  11,  1940,  vac&ting  the  Judgment  on  the 
verdict  In  favor  of  plaintiff  and  entering  Judgaent  notwithststhding 
the  verdict  in  favor  of  defendant,  will  be  reversed.  So,  >!e   only 
have  before  us  here  now  as  matter  for  oonslderation  the  verdict  of 
the  Jury  for  the  t^iaintiff  for  the  sum  of  -S,  000 ,00,  For  the  reasons 
stated  in  the  opinion,  a  Judgment  In  favor  of  plaintiff  will  be 
entered  here  for  this  amount  together  with  interest  at  the  rate  of  5;^ 
per  annum  from  the  eate  of  t)n  verdict.  May  2S,  1940,  (Oh^.  74,  sec. 


i 

t 

Itiyf  i^a  «e««l>i'r&  s!i$?    ^i%i«>v  Soitwm  1t%Mis»  9tmJU.*q'm  9n$  cioif««ir9  «l4fit 

•stt  mo  l»«t«^a<»  a«»tf  unlTiSfi  vfM  ^im»^  s«w  i«.lv#  v««  not  A«>i;rei! 
wiir  %^thsisii^%iiS,b^o(t  »ni»m^bui  not  aAfi#  tfui^*  «H>i^G«  •« 

tin©  »v   ,»a     ,l»©r?!^v«Ti  ♦<}  IXlw   ,J«a6iMit«fi  t«  tevat  xil  loiijnsv  miii 

•AMAe^  til^  te'^^      .9O«DQ0,d^    te  «r«  n^  «ret  tMttUmXq  Hkt  ^tet  XiifC  •'^ 

9^  ittv  stwaijslf;  t«  ^©v«t  ai  tmm^H  *  *«oliU<i«  •*»  al  b9t»$» 

M  td  *»!-(  Btit  ^«  {r««f»»i«l  K#JN  ^«itt«ie;r  ttrmnmB  •leiS  ft  rteii  6«f«f«« 
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3,    111.   Rev,   Stat,,   1939;    Reltz  v^  Yallov  Cab  Co.,   248  111.   App.  287), 

JUWMEMT  ron  THE   DEFENDANTS  NCVTWITHSTAMDIlia 
THE   VEHDIOT   IS    R«VF.BSgpS      JITPOMSNT   OM  THK 
VEHDICT  IN  FAVOR  Of  PLAINTIfi^    SNTFiRi-D  HERE 
rOR  Ifi,  000,00,    TOGETHS'R  WITH   lUT^.Hhf^T   AT 

6$  ptn  mvmn  raoM  mt i  or  vgRMCf, 


D£liIS  £•    SULLIVAIi,   and  BUMi;,   JJ,   GOKCTflU 


ox 

rrr  %♦.??   .,oO  cr^n  yejr«.t   ,y  ittJtff^-    ;^W   4.^e;fo   .▼©«   ,IXX   ,« 


».*?{.;•         .  .uvijjraa  ,s  etww 


41922 


«B. 


'^"^**K!WW(»!W»*- 


:;S  HEBEL  l>ELXyi;?IS0  THE   OPISIOM  OF  fKK  GoyRT: 


\i 


Thi»  is  an  ftotlon  by  tli«  plaintiff  tc  rraooTftr  eowaiseiona 
at  SJR  agent,  on  industrial  loans  saAo  t>y  f!«f«ndstnt8,  alleged  to  b« 
:^diu«  under  oontraets  entered  into  1»«twe«R  plaintiff  and  defendants. 
Upon  tlie  trial  of  the  case  and  the  issues,  judgment  j^ae  entered  for 
tiM  plaintiff  in  the  son  of  l495,00,  frosi  which  judgment  defendants 
appeal.  No  point  is  raised  on  the  pleadings • 

Under  plaintiff's  theory  th®t  applies,  it  is  suggested  that 
plaintiff  referred  to  the  defendants  two  indUBtrisl  loans,  on®  Immm 
as  the  O'Shea  loan  and  the  other  as  the  Vaughan  -i  Bushnsll  Manufactur- 
ing Coapany  loan.  In  the  eaiie  of  the  Vaughan  &   Bushnell  Ms^nufaeturing 
Company  loan,  it  is  the  r>laintlff*8  position  that  an  a^reewent  waa 
entered  into  vrith  the  defendants  whereunder  the  defendants  were 
ohligated  to  pay  to  plaintiff  a  one  per  cent  eoasission  on  a  first 
aortgEge  loan  eonsurmated  on  eertain  vaeant  iMproved  industrial 
proj^erty  at  the  soutlwest  eonser  of  Moyne  and  Osrroll  Avenues  in 
Chieage,  Illinois;  ths^t   auoh  lean  i^ae  ooneuamated  hy  the  defendants 
in  the  sua  of  27,000  and  that  there  Is  therefore  due  and  ovlng 
plaintiff  on  said  lean  the  sua  of  1270,00;  and  in  the  ease  of  the 
O*0hea  loan  it  is  the  plaintiff's  position  that  an  agreement  was 
entered  into  vith  defendants  'thereunder  defendants  agreed  to  pay  to 
plaintiff  a  two  per  oent  oom^siBsion  on  a  >16,000  lean,  or  the  sua  of 
1300,  when  said  loan  v&g  c^nsuoaated;  that  the  loan  was  oonsuBraated; 
that  the  defenasnts  paid  75.00  on  aoeount  of  said  ooaaiseion  of 
$300.00  leaving  a  balance  of  ^*225,00  due  and  owing  froa  defendants 
to  the  plaintiff. 


■9J1V  ham 


L  X  -^"^ 


I 


lis   ^»s n»tsa'»'i9h  f^  »!»«»  %n»^t  itttti^ubat  00   ,ta»9A  m  •• 

-^«/^»jistx«n  '»&S  i&  fi«if3lir«V  •!{#  ft«  ic£ir«  tilt  hHH  a»oI  a*M*0  •if}  a« 

aei«  7r  idfU  noilltoq  9*'rttfal»£<:  •Ai  9t  ii  «aaal  ia«iia»9 

tntil.  «  fie  fioZaftia»;OD  i>««9  *fti  «ii<5  a  1ti;tnJ;AXg  o^  xmtt  «►*  ft«fifttilcfe       j 

ei  ftBum»'^?\  XX«n*».»0  fens  anxeK  1©  nwa^oo  j-nevjEUri/oc  »rii  :r«  t^<i«4*vq 

»7aafii9»t»&  @)49  t^  fe«#.eMniraae{>  a.av  ««oX  itoars  isitS    ;«ioaXXII   ,<h$.30ldt 

^ive  M«  aafe  »^9lef«»iit  ai  ^^ft^i  ^«ilt  btm  000  ,T??  to  avv  »ilt  fli 

•d#  t«>  9«jeo  «ii^  ni  fma  {00 .0^3!^'  ta  aara  •A9  aaoX  fti«i>  a«  lltitaiaXq 

aav  ^n^  ft^;  itiul^  aal^ifjo^  9*\^JtfatmXq  •At  tl  ti  mi^l  «attf  *0 

09  ^«;  c>;r  <3ifl«2:n«tail>  t»£>nBa-taifv  staa&Aalab  ftfiw  atal  ftanataa 

to  naa  aitj  10   «i?«oX  000,5X1^  a  ae  aeiaalaaioo  #a«a  ivq  ««#  a  tli7ntiaX« 

;ft«,t«i6t»u«jifiit  aaw  oftoX  »Ji^  9^^    ;i^«»9«ainiafin&  s«v  aaoX  fiiaa  aa^   ,008t 

to  aol^fitenoo  &i«     le  tavooaa  aa  OO.iTtr  Mac;  a^a«£>«ata>»  airtt  ta4t 

arnAbnetftb  n«*rt  ^nivo  ftaa  «»£>  OO.das;   lo  aaaaXatf  a  saXTsaX  OO.OO&i 

•tti^oiaXci  axU  0« 


Th«  ansver  of  a^fenisnts  to  plfilntlff'a  th«orj  Ib  thet: 
First;  In  tb«  oace  of  the  0*Sh««  lostn,  thfit  e  bona  fldf  dltpvit* 
•xlffted  betwoen  the  defendantc  and  the  r»l&lntiff  «s  to  the  aaouat  of 
eommlesion  to  be  paid  to  plaintiff  by  the  defendant  eorporatlonj  that 
the  defendant  eorporttlon  sent  to  plaintiff  a  oheok  for  *76.00  "in  full* 
of  the  eommiesldn  due;  that  the  plaintiff  aeeepted  the  oheek  and  in 
BO  doing  aeoepted  it  aubjeot  to  the  eondltion  of   full  paysent,  a 
oondltlon  vhloh  was  not  •Rived  by  the  defendants,  and  therefore  the 
plaintiff  is  barred  fron  recovering  any  further  swm  alleged  to  be  due; 
Second,  That  in  the  ease  of  the  Vaaghan  &  Buahnell  Manufacturing 
Coapany  loan,  the  defendants  did  not  agree  to  pay  to  plaintiff  any 
ooaalasion  on  the  loan  made  by  the  defendant  eorpor: tion;  Third, 
That  all  of  the  dealiaga  in  oonneotlon  with  the  two  loan*  were  betwee* 
the  plaintiff  and  the  defendant  oorporation  and  there  is  nothing  in 
the  record  to  Justify  the  entry  of  a  finding  and  Judgaient  ag&.inst 
Wilbur  I.  Hoitett,  indlTidually. 

The  plaintiff  contends  with  respect  to  the  O'uhea  loan 
that  it  is  well  settled  that  where  a  Glai«  or  demand  is  liouid&ted, 
and  not  In  dispute,  and  is  presently  due  or  overdue,  the  paywent  by 
the  debtor,  and  aooeptsnce  by  the  creditor,  at  the  slaoe  i*here  nayment 
of  the  debt  is  proper  to  be  «a<1e,  of  a  part  only  of  the  debt,  or  any 
saount  of  aoney  lees  than  the  i^ole  aaount  vhlch  is  due,  affords  no 
consideration  for  an  agreewent  by  the  creditor  to  aiecharge  the  unpaid 
residue  or  balance  of  the  debt.  The  defendants  concede  the  testinony 
with  respect  to  the  faeti  thst  on  April  14,  1939,  plaintiff  referred 
the  so-called  o»Shea  aiortgage  loan  of  116,000  to  defendants  and 
furnished  certain  data  in  connection  therenrith,  and  thst  the  defendants 
were  paid  a  groe?  comiission  of  7^,  or  n,050.00.  The  record  failed, 
however,  to  dlscloae  a  dispute  as  to  amounts  of  the  eoamission  to  be 
paid  to  the  plaintiff,  except  that  the  affidavit  of  defense  and  the 
testimony  of  '*'ilbur  E,  Hovettj  denies  the  agreeuent  to  pay  the 
plaintiff  a  ooBuaisAlon  of  2%,     The  testlaony  of  Roland  Lueder  that 
Mr,  Howett  agreed  to  pay  plaintiff  a  2^  cowsission  is  corroborated 


>,^nftl&£i«l»&  to  ^««rafi«  Mtf 
3-J^.i£ii;  '^^i'i  ,;^  -^ol  fe«»rtt*C*  fiirtt  to  •«««  CkidUr  Al     ;#t"ii'! 

&    «^a»«st«<q  IXtfl:  to  a&««i  vr   ^««{,fi(ii6  #i  &e^^»«t«  allied  o« 

jpiiXii;7e4tirfi«M  XX«n<teDd  i^  a«43^£T  f49  to  ft&«e  «4;r  ai  luifT     «|>iiOJiM»{i 

«^X£tf   \&e^tii>^^tfiiin  Sa.i^bant9k  e4^  to^  9&Ati  mt^l  •Af  no  e^l^tXirsttD 

Rt  ^AsoX  ow;r  »fl7  H^Xv  £iei^»*£U}oe  al  •;soiX4M»l>  Miy  111  XI*  imAt 

iti  ^iiiU'Ma  9X  rteti^  tn^  a^ii&-iC(ri99  taabsmn^i^  9si$  diu  tlitai«X()  •di 

jr»fiUjrf^«  ;a«a^dtf^  ^n^  ^nlball  m  lo  ipila*  ft^i^  i(l!X;rt»t  of  trtop9t  90$ 

siual  j»»ilgVo  ftiij^  99  ii^qst»i  Aiiv  9b&iifmf9  JttiRlAlq  «iiT 
^b^i s^Xiipil  »X  j&fljjmS  19  mial9  »  n«if»r  f^iif  &«X^f»«  XXov  tX  #i  7«i(;r 

./■■wts  lex  it©Xilw  Smt'Gm&  ®J<»il^  ^''>«  t©  ^mrofti 

hi  I    ie>|rxAlte«li^  o^  to;fX.5^t9  ni^'i    -v     .''-^^^^^T^et^A  ha  tot  itejl4«it*i£>XtAOfli 

/•■^n^TfriiMi.  'itl^eiiUsf  ,e&ei   ,>X  Xl«i#'v  no  ^<&^?  t*©9t  »Af  o*  #»»««<«  jl^iw 
V  nea«<!  aAt      ,00«OSc;),i  ^   doX<««ls(P9S  »9<ms  *  AJLaq  •<t«w 

•A}  i»r  tviai&i)i«  1^  9.fim  tt9^»Ti9  ^'i'xunMX%  $tti4  o$  biMn 

^n»  \»%  9i  satim^m^A  •49  9ntt»b  ^St^  te  xfnomtt^^i 

tacit  nctetU  JbAAXoH  te  x<>9><'^'b*^  *<^     •^■^  "^^^  nol^utimnti  b  '\tUa.letlq 


■'\ 
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l»y  th«  plaintiff,  Mr.  K^aund  ¥,   o*Sh«A,  and  Jos«ph  w.  Bobk*.  An 
•xaatlnntion  of  the  oorreapond»rao«  bdtvvon  th«  partiea  &099   indlo«t« 
thst  th«r«  vi€  a  disputs  »8  to  the  ee^nlaflioa.  lamsdiately  b«for« 
Inatitution  of  th*  instant  suit  the  d^fandante  wrote  the  plaintiff 
on  Fabr«apy  ®S,  1940,  offering  an  ®xo«a«  a«  to  why  the  full  ooaniaeion 
had  not  been  paid.  To  this  letter  there  was  attaehed  a  cheek  for 
|7»,00.  to  thle  •omitnieation  the  plaintiff  replied  on  March  8,  1940, 
demanding  the  balanoe  of  oomml anions  &i»ounting  to  v2S5.00  as  well  ae 
lOTO.oO  on  the  other  loan  whioh  la  also  the  aubjeet  of  this  litlg&tlon, 
from   the  atate«ent  of  faeta  it  appeara  that  the  pl&intiff  and 
defendant  eorporatlon,  both  Ghioego  eoneeme,  were  at  the  tine  of  the 
ooourrenoe  of  the  aattera  inrolTed  in  thla  ault  engaged  in  siallar  liaea 
of  busineasE  -  that  of  mortgage  bankers^  the  defendant  ©orpor&tion 
v&e   en^&ged  in  aaXing  firtt  ttortgage  Iosbs  tc  induatrial  ooffipaniea, 
Hie  plaintiff  was  engaged  in  the  real  estate  and  mortgage  bualneaa.  It 
•ppeatre  that  the  parties  to  thia  emit  had  teaown  »«®h  other  for  Bome 
time  and  had  had  buainesf^  dealinga  with  e&ch  other  for  approximately 
fifteen  or  twenty  yeere*  The  sttbjeot  matter  of  thia  suit  haa  to  do 
with  two  separate  and  distinet  trathaaotlona,  the  first  being  referred 
to  aa  the  *0»Shea  loan**  and  the  ®e«ohd  as  the  ''^aughan  4  Bushnell  Loan", 

fhe  oontentioo  of  the  defendant!  ie  that  where  a  oheek  is 
offered  la  fall  s-etisfaotion  of  «  «ll®ptited  demand,  &n&   the  creditor 
aooepto  It,  sttoh  aoeeptsno©  oongtitate©  satisfaetion,  although  the 
ereditor  proteets  at  the  time  that  th»  amount  received  is  not  all  that 
It  due  or  that  he  doee  not  aeoept  it  in  full  satiaf&otion.  It  appears 
that  on  or  sbout  i^prll  14,  1939,  plaintiff  r«f@rr«d  to  the  defend  nt 
corporation  for  eonaideration  a  flret  mortg&ge  loan  In  the  sun  of 
116,000  OB  property  of  the  O'Shes  Knitting  Mille  at  2701  M.  Pulaakl 
Hoad,  Chieet^o,  The  property  waa  inepeoted  by  defendant  corporation 
on  April  17,  1939,  to  aseertain  whether  a  first  mortg&g;©  loan  could 
be  made  on  the  property,  and  after  a  substantial  amount  of  work,  aa 
outlined  in  a  letter  of  the  defendant  oori:)orstion  to  plaintiff  dated 


s 

,9*ei   ,«  ^oit»t^  no  fe»il'^»-r  filial*!??  wW  a«it««lann)««  •liif  oT     .OO.ftTl 

-.  iX»v  «ft  oo«SSS$  of  ^aUtiu^mm  mmimimmiM  to  aMiBXAd  Mtr  t^Utmmam^ 

fill  '^^Iltitsi  ai  A9»»jiim  itu9  mJULS  ni  bmrX^Tnl  i^^stam  ttt  )»  •mm'm9— 

.«sXrusK««  i«lif«»MX  oa  «a«el  »9«||«^mi  #»9X1  aaiJtott  si  i^aaf  •«« 

«!S!C<@  loH:  i9SiSt:  bAA  tltti  ai49  At  »»UnA%  «Af  tatft  aiMt^Q* 

ti«t;»»XK«^c;qis  tol  T»h;^  ;^JXw  «lliil«*t  «t«lil«Mr  A^  AMI  MM  •■if 

f9m  ««lMl  tviXt  9131?    ghauts eniatkfs^i  i9SitfXb  hm»  tjn»^M  mi$  Mtw 
ai  iloftflo  a        ,.       :  itiS  9l  mlftfSamt  ailT 

a-ittqc;..  ■  :?l«lf--  .-tno.,*   ?')«  ^sof-   sff  tsif^  10  Bub  ai 

Jneifefic- ,..•...    -.,-.     ...    -■.-.-.    ; i...^^.<,    ,        .     ,    .    i--^*-  ■'•  -   «<5   tntU 

ii8^a.„      .  ;._      -  '        dJ  tc  x^ia<|0^'?  «♦  000»8rt 

.^Xvo*  flsif^  <i  .j<-.vi-T->'    .:','-i.f"    ^-  <i 'ii-:   •■'      ,]  ^.tt':'.')*  !■   ■•••  ■    .'^."r^X    ,fX  Xt*r<?A  no 
aa   tJ»o  ...v,^-.,  *..,v ...... ■■.-..*;■..        ..,.„  ......    ,;..;,..,. '.^^  «rf»  IK'  aJbjaa  a^t 
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Ftbruary  2Q,   1940,  th»  0*ah«a  loan  of  il5,00C  wtiB  a«d«  by  th« 
defendant  ctorpori^tlon  In  thv  aieint)i  of  «r«iitti[i27,  ld40*  ?h«r«  le  ovldonov 
tikftt  tli«  dafendsjit  oorporation  was  psld  on  the  loan  so  skadt  a  gross 
eosalselon  of  7%   or  'Jl, 050,00.   Def«n€&nts  aut^lt  thj&t  It  Is  ols&rl/ 
establlahod  by  the  9Vldones  th^^^t  a  dlspiato  93rlst44  btttw««n  ths  plain- 
tiff and  the  defendant  eorpor' tlon  vlth  rsspoet  to  the  aaoont  of  the 
commission  to  be  paid  to  the  plaintiff  by  the  defendant  eorporation 
on  this  loan.  The  defendants  suggest  thet  the  ultimate  faot  that 
suoh  a  diepttte  or  controversy  existed  is  all  that  is  neoess^-sry  under 
the  law  to  dispose  of  the  astter  when  considered  irith  the  further 
adsiitted  fast  of  payment  of  175. (K)  »ade  by  the  defendant  oorporation 
to  the  plaintiff,  >ri3,ioh  indioated  that  there  was  a  question  as  to  the 
anount  of  the  ooamission  due  to  plaintiff.  There  is  eviaenee  in  this 
reeopd  that,  regerding  the  elaiaed  eos^ission  of  2%,    i^mt   Mr.  Bobica 
oaiie  to  the  office  of  Mr.  Howett  and  told  his  th&t  he  expeoted  no 
reaiiameratldB  froa  the  loan  ~  as  eu^eetad  by  the  plaintiff  •>  beoauise 
he  was  a  personal  friend  of  Mt,   0*lftea,  and  this  is  in  aeeord  with 
Hr,   Bobka'e  oroes  examinstion.  Frtm   the  t«sti»ony  of  Mr.  Howett,  it 
appe&rs  th^t  when  the  defendant  eorporction  decided  th£t  it  would 
oonsidtr  the  O'Shee  loan  the  oorporstion  wrote  «  letter  dated  April  18, 
1930,  to  the  plaintiff  oonpany  msking  olaintiff  to  advise  by  letter 
what  eoanisfiion  It  ei!i»eeted  to  reeeive  froa  th^  loan;  that  the 
plaintiff  did  not  reply  by  letter  ^t  th«t  a  few  iays  after  ^ril  18, 
1939^  Mr,  Lueder  of  tho  plaintiff  eoa;->any  phoned  Mr,  Howett  and 
said  he  vanted  a  one-half  of  one  per  eent  oommissidn  on  whatever  loan 
was  aade.  The  defendant  oorpors;tion  did  not  know  at  that  tiae  what 
lo&n  would  be  made,  an^^  during  th&t  oonvere^tion  with  ?*r,  Lueder,  Mr, 
lowett  aade  a  notation  on  the  O'Shea  office  file,  as  follows:  "One-half 
per  cent  to  Lue&er,  -  4/lt/»39*, 

^tbseciuently,  on  February  2,$,   1940,  the  defendant  oorporation 
nailed  a  letter  to  i^r,   ?.u«der  which  read  in  part  ss  follows; 


»tii  t<^  »&»»  «#v  000, ^tt   l«s  H«dX  .««£l8*0  M]r    «04$1    ,»S  \:t«mtft1 

t^TAtlo  «1   *i    Jell*    »l*ciBa   »J9«fefi»1;«  V   t©  IIOi99l«{»09 

"ffii^^lr,  ndS  tt«9vt^4  hMslri$  »4ifmil  «  ir-iH   »or»I^1t*  »dt  ^cf  &«iS0lX4«lt« 

aoitf«^0!3no9  tnnhaalwb  *rf?  v-  .If*  ?©«*!  tmSStmbM 

4«J  Il%<9i  tnttxi  9^mh  w»t  »  tf*llil  $mf  %^S^£  %a  %Xqtn  t«fl  bU>  tXUiUMlQ 

taiiw  »«XJ  tAiW  *«  w««ij*  f«tt  iiil>  aoil'siioqrr«»  tili|&n»l*jb  9iit     .•6««  ftav 
tXauf-aaft"    J«vaXX©l  ««   .eXn  ••ll^o  e«il»*0  eAj^  no  ifol^»;r4»a  »  %h9B  tt^mlA 

!*fcrif;l   r'«  :rifii;  111  fe*»^  liPk^  nebeifJ   ,«iJft  ©^  -xt^l^X  a  fi»XXMi 
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•Vt  attneb  hereto,  our  oheok  rjayable  to  the  order  of  si,  a, 
Kmnrlne  4  to.,  in  the  eua  of  75.00,  eoverlng  the  ooimiat^lon  in 
full  a»  '  i;f4t&   on  the  a15,000,00  first  mortgage  loan,  tdiloh  we 
negotlf  t^4  for  ^daund  F,  O'Shea,  on  the  :>roperty  located  at  2701-09 
N.  Pvl^jwl  '^«d*  Ohieage,  Illlnoie.*' 

"^Ut  IsSWr  v&s  received  by  the  plaintiff  and  Mr.  Lueder  had  the 

9hmtk   aertlfled  and  deposited  It.  Plelntlff  replied  to  defendant* e 

letter  by  letter  4ated  Haroh  8,  1940,  whleh  wae  ten  daye  later, 

frta.oh  read  In  part; 

••'ife  aoknovledge  reeelpt  of  your  eheek  for  |7S,00  in  part 
peymtnt  of  eo«3ilB!;lon  dae  us  amounting  to  SOO.OO  on  the  O'Shea 
lean,  «nd  deaand  forthwith  the  baletnoe  of  ISSS.OC." 

On  Mareh  14,  1940,  defendant  eorporntlon  replied  to  plaintiff* a  letter 

of  Mar«h  6,  1940,  dAnying  thst  it  owed  anything  further  to  plaintiff 

letter 
on  the  0*!Hm«  loan  and  referred  plaintiff  to  defendant* a/of  February 

26,  1940. 

It  would  sppmrnr,   therefore,  froa  the  facte  in  this  reoord 
that  the  aaount  due  ff^a  the  defendant  corporation  to  the  plaintiff 
was  ttnllquidated  and  a  bona  fide  diapute  exlated  between  the  partiee 
la  regard  thereto;  that  payment  was  aade  by  the  defend^mt  corporation 
to  plaintiff  by  a  check  of  ^73.00,  aeeonnt^anled  by  a  letter  to  the 
plaintiff  reciting  that  the  check  repre scented  payment  "in  full  as 
agreed*;  thet  aeoeptsnee  of  the  check  by  plaintiff  wae  acknowledged 
at  "part  paynent  with  a  demand  for  an  alleged  balance  of  ISSS.OO; 
and  that  the  defendants  did  not  valve  the  condition  of  full  payaent  on 
which  the  check  for  I7§«00  was  tendered  to  the  plaintiff. 

The  attention  of  this  court  la  called  to  the  caae  of 
The  Canton  Union  Coal  So.  v,  Parlin  &  Orendorff  Cob.  21S  111,  244, 
where  it  appeara  that  the  pleintlff  agreed  to  sell  coal  to  defendant 
at  certain  stipulated  prices,   a  controversy  arose  as  to  whether  the 
plaintiff  ooaplied  with  the  agreanent  i^nd  at  its  explr&tlon  the 
defendant  s>ent  to  the  plaintiff  a  statenent  of  account  and  aeaoranda 
showing  a  balance  due  to  plaintiff  of  470,67.  a  check  for  that 
aaount  was  sent  by  the  defendant  to  the  plaintiff  with  a  letter  which 
read  in  part,  as  follows;  "iJnclosed  pleaee  find  our  check  on  the 
First  N^^tional  Bank  of  Canton  No.  19348,  !470.e7  in  full  of  account. 


On- 
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s*.t «.«.»«© "tf»i-   c?    6-. 
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•  •  •,  Pl«*8«  ftoknoirlvage  rwipt   and  oblige,  •  The  plaintiff 

reeelTed  and  d«po»it«d  th«  eh^tek  whleh  wee  credited  on  itf  aoeount 

AS  ehovn  by  plelntiff^s  books  and  then  presented  ft  ctet»fflent  to  the 

defendftot  elaimlng  &  balanee  due  vhioh  ves  denied  by  the  defendant. 

Sttlt  vas  brought  for  the  bi^lanee  elaiaed  to  be  owing  after  the 

eredlt  vae  given,  the  Jury  wae  Instrueted  to  find  for  the  defendant 

and  jadgaent  vse  entered  aeoordlngly*  Ihls  Judgment  »^as  oonflraed 

by  the  Appellate  and  Sypreae  Courte,  The  Supreme  Court  aaldj 

"In  such  a  ease,  payment  of  &   part  actually  due  or  of  a 
lets  sum  than  was  claimed  by  plaintiff,  if  ^Iven  and  received  in 
satlef action  of  the  deaand,  vould  amount  to  soeord  and  eatisf action. 

*  *  *  t(i   eonetltute  an  accord  and  eatlef action  it  is  necessary  th&t 
the  money  or  check,  or  whatever  is  offered,  should  be  offered  in 
full  fiatisfsotion  of  the  demand,  and  should  b#  offered  in  such  a 
manner  or  aooomoanied  by  such  acts  or   declarations  as  amount  to  a 
condition  that  if  thi  party  to  whom  it  is  offered  takes  It  he  does 
so  in  satisfaction  of  his  demand.  It   the  offer  is  made  in  such  a 
m^jiner,  and  it  is  accepted,  the  aficeptsnoe  will  satisfy  the  (!eaand, 
although  the  creditor  protests  at  the  time  th&t  the  amount  reoelred 
is  not  ell  th«t  is  due  or  th^t  he  does  not  accept  it  in  full  satis- 
faction of  his  olaia.  The  creditor  has  no  altemetive  except  to 
accept  ^at  is  offered  with  the  condition  upon  which  it  is  offered, 
or  to  refuse  It;  and  if  he  accepts  the  acceptance  inoludes  the 
eondlticn,  no  twl  the  tending  any  protest  he  may  asake  to  the  contrary,* 

Continuing  the  court  'aid: 

''The  cheek  was  the  means  of  obtaining  payment  of  the 
balance  shown  by  the  statement,  and  it  ^as  clearly  offered  as 
payment  in  full  of  the  balance  due.  If  the  plaintiff,  upon  rsoeipt 
of  the  oheek,  had  retained  it  and  hafi  not  done  or  sid  anything  further, 
there  would  be  no  dlsoute  of  the  orooosltlon  that  it  ws«  accepted 
In  full  payment  and  s^.tlafsotlon  of  th«  demand,  ia&intiff  oould 
not  have  understocd  thst  It  ^?.s  suthorised  by  the  letter  to  accept 
the  oheek  f-s  a  part  oayment  and  oredlt  It  on  the  account,  leaving 
a  balance  due.   If  taken  at  all  it  was  to  be  taken  as  it  vss  offered, 
as  a  payment  in  full;  and  this  would  be  true  although  the  book- 
keeper went  to  the  defendant's  officer  and  protested  that  the  check 
H^B   not  for  the  whole  amount  due,  ♦  »  *  If  the  plaintiff  was  not 
willing  to  accept  the  check  a»  sent.  In  full  of  the  account  and 
acknowledge  the  receiot  of  it  as  reauested,  it  oug^ht  to  have  returned 
It,  The  rule  that  r«<iuired  It  to  do  so  is  neither  harsh  nor  unjust, 
but  it  secured  to  the  defendant  the  right  to  have  its  oheek  received 
8  8  offered.  If  received  at  all,  unless  there  was  a  subseouent  waiver 
of  that  condition," 

Referring  further  to  the  rule  as  to  what  constitutes  an  accord  and 

satisfaction,  the  court  said; 

"The  ouestion  whether  the  amount  accepted  was  less  than 
the  plaintiff  was  entitled  to  receive  or  would  have  recovered  in 
ease  of  suit  Is  iaaatsrlal  and  does  not  in  any  way  affect  the  rule." 


w 


i:  leered    •if;r  ^ 
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Th«  rulei  «tt  forth  in  th«  Canton  Coal  Cottt?&ny  o»8«  (jKfflUCft)  vtr© 

Rdopted  with  approvel  hy  th«  court  in  th«  ce««  of  In  Re  !^»t&t»  of 

Jaaac  A.  Cunningham  v.  Ratfaan  ^nd.  Adjar*.  311  111.  311,  and  again 

IB  tha  oaae  of  tht  fe^^onomy  ^us»  m^   MjanufROturlng  ^o.  ▼•  l^f  ati^i|^j||'4 

gl 00 trie  Manufaeturlntr  Cow^aifiy.  369  111.  504,  whore  the  court  said: 

"Condltlonel  dellTery  of  a  cheok  does  not  depend  upon 
whether  It  shall  be  detenalned  at  the  «nd  of  a  lawault  th®t  a 
suf flolent  aaount  hss  or  ha«  not  been  tenderad  by  the  oheok,  nor 
upon  idiether  the  DSiye©  thsireln  later  agrees  th^  t  th«  cheek  la  for 
the  eorreot  amount.  If  It  be  for  a  svm   tlfferlng  frons  the  olala 
of  the  oayee,  to  whleh  sua  the  payee  aust  by  accepting  tfte  eheek 
agree  It  shall  be  In  full  of  his  clalffl,  the  delivery  l«  eondltlonal 
until  suoh  tlae  as  he  doee  so  agree,  ik  oheek  for  s  sua  lose  than 
the  anount  of  &   claia  se  to  which  there  Is  a  bona  fide  dispute, 
«^«re  suoh  oheek  Is  tendered  in  full  payaent  of  the  aaount  due« 
e&nnot  be  aooepted  by  the  creditor  without  aoqulesoing  In  the 
oondltlon  ixp on  whleh  It  is  tendered," 

It  is  apparent  that  the  oheok  for  £75.00  was  for  a  sua 
less  thsn  plaintiff's  elala.  There  eeeas  to  have  been  soae  dispute 
between  the  parties  se  to  the  aaount  due.  This  appears  froa  the 
atteapt  of  the  plaintiff  to  accept  the  ©heck  *ln  part  paj^ent"  and 
deaand  payment  of  the  alleged  btrlsnce.  the  letter  of  the  defendant 
oorporstion  aeooapanying  the  cheeky  on  the  other  h&nd^  stated  In 
plain  language  that  the  178,00  oheok  w»e  for  the  "©ossalssion  in  full 
•  •  ♦♦*  that  it  wss  "in  full**  was  the  condition  upon  whleh  it  was 
tendered,  and  the  olsintlff  In  having  It  certified  @nd   depositing  It, 
by  suoh  sotlone  aequieseed  In  the  oondltlon. 

From  the  faots  appeariag  In  this  record,  the  plaintiff  was 
not  entitled  to  s  flndinf  that  the  defendants  were  obliged  to  pay 
1225.00  additional  ss  a  eomals^ion  on  the  0*Sliea  loan  and  to  have 
thst  SUB  ineludod  In  the  Judgment  In  the  present  ease.  The  plaintiff 
Qontends  thnt  suoh  a  partial  payiaeiit  doe©  not,  of  Itself,  and  In  the 
absenee  of  any  new  or  additional  oottslderation,  constitute  or   effect 
aa  aceord  and  satlefaetion,  but  discharges  the  debt  oro  tai^to  only, 
and  doee  not  prevent  the  oredltor  from  maintaining  an  action  to 
recover  the  balance.  'A'lth  this  contention  as  applied  to  the  facts 
of  this  cafe,  we  oannot  sgree,  since  as  we  have  indicated,  the  letter 
aeooapanying  the  check  stated  thfiit  the  check  was  in  full  payment  of 


•^v  ijmsM.^  •^^o  liiiiM?  ifMirft  mini  *^  o^  oiH^t  f  %%xun  •as 
'i»fi  »ni/»©  *ci^  •^^^  ,«^  ,iji  ««r.  ..iflftgifffff  ygyyntJWMi  tuatia. 

•rot  «i   ,,wL.;..v     ■.».,,  ■    -•■^  — '    -^-atii'j  «if*  -»«)«W»rfv  aoq» 

te  Xlirit  ai  Atf  XX«4te  ^1  ••tTf 

^^'^^  ■  -"i^h  »4  »ji  mmii  Amm  UtMa 

t^i't  •«  aiftX*  »  to  liiif«««  #4^ 

IXtft  nt  a9i*»limm^'''    mA$  %^t  9»-^  J{9«ii»  003T«   Mt^  jTaitftf  •SMr^iui  Al«Xq 

»iiotiitbB^9  tii^  fli  tft»n9ii3p^m  mt»l99»  Mmf  xA 

saw  t/ti;ff*l«j  :■  ■   |jain»».-i«^»  Dt»«t  ttitsr  HMwl 

i^(j[  oif  &»'«xx^&  S''i;;w  swjaui«B0idi^  tMbr  !>*^^  3isX&iiXt  «  of  f^X^i;tAe  -tea 

tlUtdalAXo  «^t     «*a^«  i^e»»9niQ  ntis  ai  tMnrnn^at  •M  si  A«i«iX«ai  ami  J^9Jl# 

;r»«1*t-'  fj-tls-aaoo    ,jn<«li(!titt&itiii&e  lime    '  »%n  xtm  to  ••«»ad* 

4tX^^-  iu^'  '  ,  ^^«^  9^'  9:fty%aAmkLfi  Itia^   ^nul3 ti^il^ li »&  hn»  Ant^eom  a« 

of  ai;;!^  /limXistnlAa  ae^t  TOfJt&«t£>  «««lf  t«ftY«iq  fen  m%cb  5«o 

«^o«^  oild   &2  Usiii  Jitiiimtt»09  aXiix  dti¥     •omwXa^^  tiif  ^<ivooo«i 

't»:t7tX  »ii?    ,lr<!«^«olf>Al  »v^  tfv  «4  i»i!9«7ie    tf««n$A  faiiaoo  «^  ,dtoe  olxtt  to 

lo  :yaftirv  r  flri  stuiw  <««fio  i»{it  $«£|^  )6«f»f«  j(o««lo  oKY  xfiltAJWfmeoo 


• 

th9  ol&la.  Then  too,  the  faot  %h&%   plaintiff  h&d  the  oh^ok  oertified 

«nd  dopGtlted  to  its  sooount,  further  Indioates  that  the  olaintlff 

ftcoepted  the  cheok  upon  the  condition  contained  \n   defendant's  letter. 

Xn  Tiev  of  the  diepute  ooneeming  the  amount  due,  -wb   are  of  the 

opinion  th&t  the  eourt  was  in  error  in  allo%rlng  to  plaintiff  the 

bulanoe  of  the  eXaln  th«t  vae  allegeia  to  be  due  m*   ooanissionc  on 

the  0*aaiie«L  lean. 

the  faets  as  thcjr  appear  in  this  reoord  upon  the  Vaun^ 

end  Buehnell  loan  indioate  that  thle  ooa^any  ovned  two  pieces  of 

iotproTed  real  est&te  on  Carroll  Avenue  in  the  City  of  Ghleago  -  the 

■ftln  aanufaeturing  buildlnf  of  the  eonpany,  at  2114-3S  Carroll  Avenue, 

and  a  ssialler  two-itory  vacant  building,  at  the  eouthweet  comer 

of  Hoyne  and  Carroll  Avenue* ,  Both  properties  were  enouabered,  the 

larger  property  with  a  nortgage  of  $M,  000.00  and  the  vaeant  property 

with  a  aortgage  of  027, 000.00,  The  Vaughh  and  Buehnell  Ooapany 

applied  to  plaintiff  for  a  loan  on  its  naln  plant  soae  tiae  prior  to 

Ootober  30,  1956,  but  plaintiff  was  unable  to  place  the  loan,  the 

plaintiff  contends  that  defendants  nlaetate  the  materiel  faets.  me 

amendment  to  the  Statement  of  Slal«  that  was  filed  by  pl&intiff 

alleges  that  there  was  an  agreement  between  the  parties  for  a  eommieslo 

9t  X%  tm   the  loan  If  oonswguaated  by  the  defendants,  the  plaintiff 

Introduoed  testimony  in  8«!?©ort  of  that  agreement.  It  i«  suggested 

by  plaintiff  that  oounsel  for  defendants  is  grossly  in  error  when  he 

states  in  his  brl^f  t^n^   argument  th^t  the  eoaaisslon  on  this  loan 

reoelttmd  by  the  defendants  was  $428. 55,  and  states  that  the  actual 

ecNBUlssloA  received  by  the  Howettt  wae  $1,620.00  in  addition  to 

appraisal  fe<!!>8,  out  of  which  the  plaintiff  was  to  receive  1^,  or 

1870.00. 

The  eourt  examined  all  the  evidence  offered  by  the  partlem 

and  saw  and  heard  the  witnesses  and  testimony  of  both  parties.  Xa 

liCail  ▼•  ^ol«*n.  263  111.  kpp,   361,  this  court  held  thnt  'the  findlnf 

of  a  trial  court  is  entitled  on  review  to  the  same  weight  as  the 


II 

,™  .ii-.'V      .;!ii      Hi"-;*..     ,t  C"  ■■•' t  J  >.J     ;5iitf      io'i-"/ii|08©Jk 

t«S4^[»o^  £i»iifiai0i  bets  Mi^tfiiV  Sid?     •00«0^«TS|  to   "  '     ''-'-^  - 

iix^ninic^  #irr    .sifl«&iitii»jb  tilt?  titf  fttuwrnmifr  tx  im^x  ittft  ne ^  to 
M  neifcr  ttxvtm  aX  ^Xa««ns  a  I  •srA»&A«t«5  ^©t  X»«»iii»»  *«ifcr  ttX9fii«X<{  t*' 

€^  o9ltl^&«  «X  00,086»X5&  •«*  t^trvoB  «rf«  \<f  Mirl»»«rt  oeiaiiliMP* 

al      ,o»X*naq  dJo<f  lev  \;aMnX^««»t  fen*    ••»*<9iiJjf\"  4»ii  bcui  w««  *«■ 

(nX^n  Aii^f*   »ail^   &X*ii  »nuoo  Aljit    «re  ./U  Sd^S  .jJBJL&Xt£  •▼  IftClI 

anl^   aft  /rigl***  •»»«   *?d^   oJ  Vv  iXXo^  ei  fnuoo  XaXnJ  a  to 
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rerdiot  of  &  Jury".  Llk;<ml«»|  thie  oourt  h&s  announotd  la  nu»9rou8 
eatfts  thst  "Jttdgacnt  of  th9  Muniolpal  Court  will  not  b»  set  asldft 
If  substantial  Justlos  has  bssn  dons'*,  i^'lnoh  v,  ^leoonsln  Dairy  Farm  G9, 
197  Xll.  App.  400.  Ths  total  oommlselons  rseslTsA  by  tbs  defendants 
la  eonneotlon  vlth  the  so-oftXled  Yamghn-Bushnell  lean,  exoXuslve 
at   appraisal  fees,  was  11,620.00,  on  whleh  -plaintiff  olalmed  and 
proved  an  agreeaent  to  pay  1)£,  or  1270.00.  Plaintiff  suggests  that 
this  eourt  has  stated  In  nuaerous  eases  that  "the  findings  of  the 
eourt  as  t©  the  faets  of  a  0«ii»,  whst^  it  is  tried  without  a  Jury, 
are  entitled  to  the  sane  presuaptlone  as  the  verdlet  of  the  Jury*** 
(siting  eases }. 

The  defendant  eontende  that  the  finding  and  Judgment  of 
r^^t   trial  eourt  against  ¥ilbur  ^,  Ho-»ett  individually  Is  olearly 
I     erroneous,  and  suggests  thst'^wil9if""fr'l0i«reit  individually  had 
I  nothing  to  do  with  the  various  negotiations  exoept  in  his  oapaoity 

I  as  president  and  agent  of  the  defendant  oorporatlon.  fhe  Dlaintlff's 

I 

I  own  evidenoe,  it  Is  urged,  established  conclusively  that  all  of  Its 

\ 

dealings  were  with  the  defendant  oorporation  and  that  it  looked 

solely  to  the  defendant  eor^oration  for  vhatever  eowsiseions  it 

elained  were  owing.  Plaintiff*®  Exhibits  1  and  la  are  letters 

written  by  the  defendant  oorpor^tion  and  signed  "Wilbur  *.  Howett 

Cojspany  -  w,  &,   Sovett,  President."  the  ^Plaintiff's  exhibits  1  and 

2  are  letters  written  on  the  lette?»head  of  defendant  corporation, 

the  letter*»ead  being  in  part  as  follows:  "i^llbur  ^,  Howett  Company, 

OorporatioB,  •  Industrial  Mortgage  Ben]i.ers*»  fhe  language  used  In 

these  letters  refer*  to  the  writer  in  the  third  person  and  at  no 

place  Is  there  an  intimation  that  Mr,  Jlowett  is  writing  in  his 

indlvldusl  eapaeity.  from  the  faets  as  they  appear  he  was  acting 

for  his  oorporation  and  the  plaintiff  knew  thlB  to  be  the  faot  -  as 

is  bom  out  by  plaintiff's  correspondence.  Under  date  of  Maroh  8, 

1640,  the  plaintiff  addressed  a  letter  to  the  defendant  corporation. 

that  letter  was  addressed,  "Mr.  wiibur  £.  Howett,  President,  wllbur 


t 

t?i.'»RWiit  fit  NkiJMfvnemA  ««il  ;^l»o»  till*    ,«>a/iiri»^li     «"t'»KC   «  '^^  #«iM»r 

^  &«vi«e>e«i  «nf>i«i'?/.«ft«oo  i«3o^  »|ST     «00»   .q<^   .XII  TW 

ba&  bfittiAle  ttl^niitXc:  Actti^  em   ,00.o^$,r^  9«w  ,a»«l  X««ls*iqQ«  to 

•itt  Ic  afOX&ait  Mij?"   :*''rlf  9?ef;0  ^i^on^MMi  Hi  &«tf«9a  tad  ttmon  »14# 
ttti^t   3  ^ir0£l?£«r  IMlt^  ,<%i«4»  s  to  i^TMit  sill   9t  tit  tltfOS 

x^  "r«wf!^^»^f?*  m— c  .-il«§«  t'tnoo  x«i*t;r  ^iit 

?i^^-c  ■•iriJ  fella  ttcif 'Tormc'P  Jn^fingsl.'^^  ?(Cft  ^f^fv  ^tsv  tiUiiXsaA 

;;-■  :  ,    ■  ■!  ,-.  ■      ^  .      .     -  x*»Q*oO 

■<;•  >r'>o   JnjvJin^'Vj?:    "^t    '.  -  &rf^-:  ?.?  '  «i«i»;f;t»X   ana   S 

,„ /      _,  .i       .     .  _     ,  :'«»rfl9Cf*»i    •!!# 

.                      :  Ana^taX  9B9Ai 

^mli'i  ■     ,  .               /•;>i*«ifl"ifai  AS  »tmti$  ai  aftaJq 

„  r                             ..  jtoaqao  XairiXTlboi 

S"*.   -  ;f©«1r  «rfS   -■--■'  i"-^  ^'fn5  ?'*««^  '^l.tltnHIr  *.dy  &««  a©i*fino<!ft©»  aid  I9t 

■: ,     .  -  ,     ..-  -..-.,:     -    ^.,,  .^ „,.....:.     .>*»... ,v:.-^    ..;,.     ,0*©! 
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E.  Howttt  Ooapany'* .  The  plaintiff «  own  «ttorn«y§  in  a  written 
d«{iftnd  maae  upon  th«  defendant  eof^oretlon  addresaed  their  letter 
dated  Karoh  14,  1940,  &6   followe:   *wilbur  K.  Howett  Co.  -  Attention: 
Mr.  wilbiip  K,  Hovett,  rreeldent,"  It  eppesre  from  these  lettere 
vhieh  have  been  celled  to  our  attention,  and  the  feet  th&t  the 
lettere  addressed  to  plaintiff  were  algned  by  the  defendant  Wilbur 
E.  Howett  M   president  of  his  ooapany  end  froa  the  language  ueed, 
that  he  im«  aotlng  only  in  behalf  of  the  eorporation.  It  4oe»  not 
apoear  froa  any  other  faott  In  eviaenee  that  he  eoted  In  any  other 
eapaeity.  The  only  reply  whioh  pUintiff  aakee  to  the  eontention  in 
defendant* e  brief,  thet  the  Jtidgsent  1»  erroneous  es  to  wnbur  ^. 
Howett  indivldtially,  ie  th&t  no  objeetion  or  <^u®etion  wse  nade  in 
the  trial  court  by  v^ilbur  ^.  «owett  that  he,  peraonally,  w^-e  not  a 
propmr  party  defendant.  Pltintlff  oontende  th«t,  therefore,  thie 
c^ueetioa  being  r«tiaed  for  the  first  tl«e  ©a  appeal  is  untenable, 
iieau^ingy  howetrtr,  the  euggeetlon  a»  «ede  by  plaintiff,  still  the 
evidenoe  offered  doee  not  tend  to  establish  the  individual  li&bility 
of  Wilbur  &,   Howett,  and  eueh  being  the  oaee  the  oourt  was,  of 
eouree,  in  error  when  It  entered  judgieent  against  hi«.  the  pl&intiff 
watt  reouired  to  prove  by  a  prepondersnoe  of  evidenoe  faote  which 
would  eonneot  Mr.  Howett  with  the  trensaetion  and  make  him  individually 
liable,  fhle  not  appearing,  we  are  of  the  opinion  that  the  eourt 
erred  in  enterini;  Judgaient  siainet  Wilbur  ^.  Howett  lndividu&lly« 

The  Jjudgment  as  rendered  by  the  court  for  the  plaintiff  and 
against  the  defendant!  for  the  etie&  of  |4fS.OO  ie  reversed,  end  for 
the  reaione  stated  in  this  opinion,  Judgment  is  entered  by  this  court 
for  the  plaintiff  and  against  the  defendant,  Wilbur  i^.  Howett  Company,  . 
a  eorporation,  for  the  eum  of  Two  Mundred  and  Seventy  (1270.00)  Dollars, 
iTUMMENf  msfEiiiB  mv  jummM7  mm  for  plaintiff 

FOR  fSTOyOO, 
DEISIS  E.  ^tfLLIVAli  AND  BOKKg,  ,JJ,  COS0UB. 
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t-«9«v  .:ii«  ta»<3«'»5«  »iii  to  9«MKJbl»»«rq  eft  t^twoS  .a 

ton  99oif  tl     ,n9iim*sQ^tm  ^n.f  1o  IXftdHf  ai  ^Xao  ipnitMi  »jnr  Ml  tui^ 

^•liiro  Vi^A  ml  £>9t(KB  9d  ;  .  .^^^ivs  ai  niTfrBit  ^iMfVo  i|fui  anonr)  n»9^fg» 

%Mt  ,d<fo^«><t«<i^^   «;}  'v^Ai  tthnn^no^  t'tttal&tH     tttn^tnfh  tiHiHr  ^imfmvi 

X^iltumJU  im^XTjtbnX  mi9  iielld«$sH»  &t  bti»t  99m  99oM  &»<x»t%«  rnmufbJtw 

itx-ii-^i^Li^i  «^     .niid  9»{ti.ft|i.«>  r««@iii»/i  ihv^f^itm  $i  n»xfyr  n9vt9  mt   ,#i(«vo0 

.rn.»0o  s»if.S  ^ari*  neX«i«?«  *ri^   to  *»«  ^v>    ,^Xn[JsNN?<l«  t««  aXiff     ,»Xcl»XX 
*% ii>.u&ivikal  t99^^   »^  tutJXXi*  ?»aia?%«  tiMegAV^  ||Jj1i«3'i»  fli  A»n« 

'ro't  ^^   «:.^i»*»t«v«i^  «1  QO«^ll#^  td  aM>«  fl»«t^  lol  ftiriia^tt*^  Mil  4«jU«s* 

4?'  'IS  **?*:«    i»atM^  *«*  "tlXifiiv^Xq  fuW  let 

-■■■■■^T  TO  i»iit  911^  •sot   ,«oX5«?«©qnro»  ft 


41440 

BARFtlKT  KOMBEL, 


▼  . 


Petition 


''%..,., 


^i«s*#wa4i^, 


atnr  &2^^cnAm^of  and  #lt#?  j.  cummins 

as   B0oeiV«K>*t  of  ^hloa^    ia^lv^rs 
ft  corporation,  Jnd  H.'JpW^^r  FIXMJ 
KmpriX>  E.      RO'JOf  ft^'^Wl^ra  of 

doing  bualWis  »8  %s.>^       ^5^'^C^,  JUffts,  ) 

ipondante,    ' 


MR.    JtJSTICE  DEN, 


iTITIOH  rpB  LEAVE 

^m^J^kAh   FROM 
^. -^UPtHIOR  COURT 

f   OF  COOK  COUNTX. 


■Jl^  JL  ®ir&«  ^  ^1^  ^E 


r  SULLIVAN  DELITKRED  THE  OPtHJ^II  OF  T„^  COURT. 
t  OAttfd  eoBoe  befor*  us  on  a  petition  for  leave  tiT 


appeal  ,i1roo  an  order  entered  in  the  Superior  Court  gz^nting  a  nev 
tTX€l,   vherein  the  verdict  of  a  jury  waa  returned  after  trial, 
finding  the  defendant  guilty  and  asineasin^  nlaintiff*s  daaag^a  at 
15,000,  On  motion  by  defendant  for  a  new  trial,  the  verdict  was 
aet  aside  and  a  new  trial  granted.  Petition  for  leave  to  aooeal 
was  filed  in  this  court  when  the  petition  was  granted  and  an  answer 
of  the  defendant  filed  thereto. 

At  the  outset  ve  are  met  with  a  action  to  disaiss  the 
appeal  beoauee  of  nonooapllanee  with  the  provisions  of  Hule  30  of 
the  atj^reac  Court  and  Rule  SO  of  ^is  court. 

The  authority  for  granting  leave  to  appeal  froa  an  order 

granting  a  new  trial  and  the  liaitations  within  which  such  authority 

aay  be  exercised,  is  set  forth  in  Section  77  of  the  Practice  Act, 

as  follows; 

**iMn  order  granting  a  new  trial  shall  be  deeaed  to  be  a 
final  order,  but  a©  aooeal  isay  be  taken  therefroa,  except  on  leavf 
granted  by  the  revTewing  court,  or  by  a  Judge  thereof  in  vacation, 
within  thirty  days  after  the  entry  of  the  order-  on  Motion  and 
notice  to  adverse  partiesT' 

In  r' gulating  the  practice  under  section  77,  it  is  provided 

in  Rule  30  of  the  Supreae  Court  and  in  Hule  20  of  the  Appellate  Court, 

as  follows: 


\- 


A^ 


CTb  e«^j»ir  l^iXaae&Bit  tn»  x$£lo^  fa»hn9'\9b  sift  T^ilJbail 

8«w  Joliiisv  fti^J    ,I*li^  vea  «  5o«1«*  it«^  «ol;ro»  aO     .000,5-; 

X«««c«  o;r  p'  ,   -5iiiaf^  latti  wen  «  ftaa  •fcias  #•• 

•r-  >*afft3n:.  «^»1*   n9iiv  ?t»co  «irt*  ai  ft^Xit  mixw 
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tj«f    ,«t«Mo  Xjifill 


rtvoXXot  •• 


•upon  notie»  and  motion,  niftde  within  30  v3&y8  after  th« 
•ntrj   of  the  order  granting  the  new  trial,  the  reviewing  court,  or 
»hy  Jwdge  thereof  in  vae^tlon,  may  extend  the  time  for  filing  the 
trangoript  of  record  and  the  abetract,  end  for  the  granting  of 
leave  to  appeal," 

It  will  be  seen  from  a  study  of  this  rule  that  there  is  no  provision 

for  the  granting  of  a  further  extension  of  time  or  for  the  filing 

of  transcript  and  the  abetraot,  ffee  jurledlotion  of  the  reviewing 

oourt  to  grant  leave  to  appeal  in  suoh  eases  will  expire  at  the  end 

9t   30  days  after  the  entry  of  the  order  granting  the  new  trial  unlese 

the  oourt  has,  hj   order  entered  within  eaeh  50  days,  extended  sueh 

Juriedietlon, 

the  case  of  jUtthuret  v.  Summe^  et  al..  E81  111.  &pp,   554, 

eoneemed  a  petition  for  leave  to  appeal  from  an  order  granting  a 

new  trial.  An  extension  of  time  had  fe®«n  granted  within  30  days 

after  the  entry  of  the  order  and  the  petitioner  sought  a  further 

extension  on  motion  made  after  the  expiration  of  eueh  30  days.  This 

court  therein  said  et  pages  555,  §56  and  5^,  reepeotively: 

"the  novel  auestlon  presented  by  the  aaotion  Is  whether 
this  court  has  juriadiotiLon  within  the  extended  aeriod.  but  more 
than  30  days  after  the  eiitry  of  the  order  granting  ©  new  trial, 
to  allow  a  further  extenaion  of  time  for  filing  s  record,  abstracts 
and  petition  for  leave  to  appeal* 

fhis  rule  does  not  help  plaintiff,  for  it  is  reasonably 
clear  from  a  consideration  of  the  rule  In  ©onneotlon  with  the 
statute  that  a  |»etition  for  leave  to  appeal  from  »n  order  granting 
a  new  trial  mttst  be  filed  within  30  days  from  the  entry  of  sueh 
order,  or  within  such  extended  time  a©  the  reviewing  oourt  may  allow 
during  aald  30  &By&.     Cases  will  undoubtedly  arise  in  whlofa  an 
extenaion  may  become  necessary,  and  the  rule  quoted  makes  ample 
provision  therefor,  with  the  limitation,  however,  that  the  extension 
must  be  granted  within  30  ^La^'B  from   the  ®ntry  of  the  order.  It 
does  not  specify  or  contemplate  th&t  a  further  extension  may  be 
allowed  within  the  extended  period,   and  after  the  50  <iaye  following  the 
entry  of  the  order  granting  the  new  trial  have  expired.  If  the 
record  in  a  case  be  voluminous  and  there  are  Ajuestlons  involved 
which  reoulre  a  lengthy  extension  of  time  for  pmeparing  the  trens- 
solpt  of  record,  abstracts  and  petition,  the  lltlgio.nts,  who  are 
presumed  to  be  familiar  with  ell  the  clroumstanoes  ot   the  case, 
may  request  an  extension  that  will  give  them  ample  time  and 
opportunity  to  pnupmrB   their  record  and  petition,  but  the  motion 
to  extend  the  time  must  obviously  ^e  madis  within  the  50  d&yg 
following  the  entry  of  the  Judgment  as  provided  by  '^ule  20, " 


Gojteivo^q  r«  «i   t»'' 


in;r  10  fj^<^«  »  ment  iNMia  stf  Xiiv  il 
i'-.ij  ic  aoxt«*;r3»  «£9ii>iinf  «  to  9fsiJ>iiNnE]|.  «di#  «9t 

stsl.flju   Isii*   »f«»r.  siij   3ttit«si^  left's;:  :  ^d^  &d*  ttt#t«  •t«b  06  to 

il9cr«  &9dis«^x«    ,i9tt  '  i^«  aiasi^  &>"i^;rit«>  «i»dto  xd   ,8«if  Iniroo  td^ 

•noi^olbftitiyt 

aa  .^f|A  .fix  xss  ,.4ft  Iff  .i>fiiii»l    *■  irmUnM  to  mm  «{!? 

ix-C«yi7<»ftfiii(Ms  ^ittd  AAA  tsd  ,dde  ••sjuf  tji  ftJUta  ai9««iiy  ^uoo 
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•)t«M©  s»d#  i'6  X'vJ'a^  «>ilt  «r»l'l«  fii«fr  OS  oaili 

'   tot  aoi:ri:foq  jbiu 

3»oi>  «Xini  mi/tt 
JTsTsf>fe'Cjoo  «  tmit  1UI»X« 

'^'<'«';    '  liiwu  tUMiw  to  ,10^0 
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The  right  to  appeal  from   an  order  granting  a  n«w  trial 
Is  a  oriTllega  not  h«*retofoi^  gliran  litigenta,  and  it  waa  olearly 
tha  intent  or  the  act,  and  the  rules  adopted  Bupplementary  thereto, 
tliat  the  right  should  be  exercised  promptly.  This  it  evidenoed 
bjr  ooRpariaon  of  Rule  20  with  Rule  9,  which  provides  for  extensions 
of  tiae  for  filing  records,  abstract e  and  briefs  in  ordinary 
appeals,  upon  good  cause  shown,  within  the  court's  discretion. 
K^der  %le  20,  appeal  from  an  order  granting  a  new  trial  is  treated 
separately  and  is  similar  to  T^le  21  governing  interlocutory 
apoeals,  in  thj»t  it  contemplates  prompt  action  on  the  part  of 
litigants.   In  conformity  with  these  Views,  we  hold  that  under  the 
provisions  of  the  act  and  rules  of  this  court  the  extension  must 
be  granted  within  30  days  after  entry  of  the  order  granting  a  new 
trial;  after  that  the  oower  to  grant  a  further  extension  does  not 

At  the  timm  the  foregoing  opinion  was  written,  in  order 

that  there  might  bo  unanimity  of  action  between  the  bar  and  this 

court,  the  opinion  was  sr^eoially  ooncurrod  in  by  all  the  justlose 

of  this  court  and  such  ooneurrenoe  read  as  follows: 

"We  concur  In  holding  that  under  the  proTleions  of  the 
Civil  Practice  Act  and  the  rules  of  this  court  any  extension  of 
time  for  the  filing  of  records,  abetracts  and  petition  for  a^^real 
from  an  order  granting  a  new  trial  must  be  granted  within  30  '>ay? 
after  entry  of  the  order  by  the  trial  oourti  thst  the  court  has 
a^  power  to  grant  a  further  extension  after  the  expiration  of 

In  the  instant  ease  it  sppeare  thet  the  order  granting  a 
new  trial  was  entered  in  the  S^erior  Court  on  July  1,  1940  and  the 
period  of  30  days  thereafter  exp^lpod  on  July  31,  1940,  Prior  to 
the  expiration  of  9v»h   30  days,  petitioner  filed  in  this  court  a 
short  record  and,  by  leave  of  court,  s  typewritten  petition  for 
leave  to  mpoeal.  The  short  record  filed  consisted  of  plaeita, 
order  granting  new  trial,  praecipe  for  record,  notice  of  filing 
praecipe  for  record  and  certificate  of  the  clerk.  It  was  not  *a 
transcript  of  such  portions  of  the  record  of  the  trial  court 
£.8  shall  be  necessary  to  present  the  onettlon  for  review*,  as  is 
described  by  Rule  20  of  this  court.  Ho  abstract  vas  filed  within 
30  days  as  is  required  by  i^ule  20, 

Prior  to  the  expiration  of  such  30  days,  on  motion  of 
petitioner,  an  order  was  entered  in  this  court  granting  an  extension 
of  time  for  80  days  from  July  31,  1940,  to  file  a  complete  record, 
abstract  and  an  additional  and  amended  petition  for  leave  to  appeal, 

•nae  dO-day  extension  of   time  granted  for  the  filing  of 
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m   eoaplet*  reeord,  abstraet  or  &ddition&l  and  anendad  patition  for 

leave  to  appeal  expired  vlthout  such  oosplete  reoo  d,  abetraot 

or  additional  and  amended  petition  for  leave  to  appeal  having  been 

filed*  Akehurat  v.  Buaae.  et  al,.  281  111.  App,  664,  et  eeq* 

There  were  a  enooeseion  of  aotions  for  further  extenaions 
and  orders  granting  further  extensions  from  tiae  to  tine,  all  of 
whieh  were  made  and  entered  more  than  dO   days  after  the  entry  of 
the  order  granting  the  new  trial  and  when  the  power  to  grant  euoh 
further  extensions  did  not  exist.   Aitehurst  ▼.  ^utnae.  et  al..  supra. 

This  court  being  without  power  to  issue  sueh  orders 
granting  an  extension  of  time,  it  neoessarily  follows  that  defendant's 
motion  to  dismiss  th«  appeal  of  plaintiff  should  Do  granted* 

For  the  roftSOAs  herein  given  the  appeal  of  plaintiff  is 
disaisftod* 

HSBEL,   .  J.  AUD  BUHKS,  P*JU  GONCUI^ 
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Molly  Enolmer  brought  an  action  against  del^gWCSITf" seeking 
to  recover  $1000  on  a  beneficial  certificate  issued  by  defendant  to 
her  husband,  Martin  Encimer,  December  8,  1925,  who  died  November 
6,  1936»   The  defense  Interposed  was  that  Martin  Encimer  was  not  a 
member  of  defendant  at  the  time  of  his  death,  having  been  suspended 
October  29,  19  36,  for  non-payment  of  dues.   While  the  suit  was 
pending  the  complaint,  by  leave  of  court,  was  amended  by  making 
Prank  and  Mary  Encimer,  parents  of  the  deceased,  additional  parties 
plaintiff  and  later  the  widow,  Molly  Encimer,  was  dismissed  out  of 
the  ease.  There  was  a  Jury  trial,  a  verdict  and  judgment  in  plain- 
tiffs* favor  for  #1202*87,  and  defendant  appeals. 

The  record  discloses  Martin  Encimer  was  about  16  years  of 
age  when  the  certificate  was  issued  to  him;  that  he  was  required  to 
pay  82  cente  per  month  to  remain  in  good  standing;  that  almost  all 
the  time  from  the  date  the  certificate  was  issued  to  the  day  of  his 
death  -  a  period  of  about  10  years  and  10  months  -  he  was  in  ar- 
rears in  the  payment  of  the  amount  required  of  him  but  the  Local 
Lodge  of  which  he  was  a  member  and  which  was  located  in  South 
Chicago,  paid  defendant  Grand  Lodge,  located  at  Joliet,  promptly 
each  month,  the  last  payment  being  made  for  the  month  of  September, 
1936,  Prom  time  to  time  Martin  and  his  mother  made  payments  on  ac- 
count to  the  Local  Lodge  for  idiich  credit  was  given, 

John  Likovich,  secretary  of  the  Local  Lodge,  testified  he 
made  a  written  report  to  the  Grand  Lodge  about  October  29,  1956, 
advising  it  that  Martin  was  behind  in  his  dues  and  the  report  showed 
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he  was  suspended  October  29,  1936,  The  report  was  received  by  the 
home  office  November  2,  1936.   The  witness  further  testified,  "I 
notified  him  [Martin]  to  come  In  for  October  but  he  did  not  come  in, ' 
and  he  produced  a  postcard  vdilch  was  copied  from  memory  as  a  copy 
of  the  one  he  had  mailed  to  Martin,  but  upon  objection  the  card  was 
not  admitted* 

On  the  other  side  the  deceased's  sister  Ann  testified  that 
the  only  card  Martin  received  from  the  Local  Lodge  was  one  which 
notified  him  to  attend  a  regular  meeting  of  the  Local  Lodge  November 
1,  1936;  that  Martin  was  living  with  his  parents  and  her  at  that 
time  and  was  very  111»   It  further  appears  Martin  died  November  6, 
1936,  of  meningitis  after  an  illness  of  one  month;  that  after  his 
death  the  matter  was  taken  up  with  the  Local  Lodge  for  payment;  pay- 
ment was  refused  on  the  ground  that  the  deceased  was  not  a  member 
at  the  time  of  his  death. 

Counsel  for  defendant  in  his  brief  says  "up  to  and  including 
the  month  of  September,  1936,  the  Lodg'e  Secretary  advanced  Encimer's 

dues  monthly,  remitting  same  promptly  each  month  to  the  Supreme  Of- 

that 
flee.   The  Record  does  not  show/these  advancements  were  made  through 

any  understanding  or  arrangement  between  Encimer  and  the  Secretary; 

neither  does  the  Record  show  that  the  Secretary  v<ras  authorized  to 

use  the  Lodge  funds  for  this  purpose, 

"There  is  no  dispute  in  the  evidence  but  that  Insofar  as  the 

Supreme  Office  records  were  concerned,  Encimer's  dues  were,  at  all 

times,  promptly  paid.  Not  until  the  Lodge  Report  for  the  month  of 

October,  1936,  dated  October  29th,  1936,  was  received  at  the  Supreme 

Office,  through  the  mall,  did  the  Supreme  Office  records  disclose 

Encimer  to  be  delinquent.  This  Report  carried  him  as  suspended.  His 

name  did  not  appear  as  a  member  on  the  November,  1936,  Report,   The 

Record  does  not  contain  any  evidence  that  the  Supreme  Office  had  any 

knowledge  of  the  fact  that  the  Lodge,  or  Lodge  Secretary,  was  ad- 
vancing Encimer's  dues,"  Counsel  contends  that  such  payment  by  the 
Local  Lodge  to  the  Supreme  Lodge  "does  not  create  a  waiver  or  estop- 
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pel  which  prevents  forfeiture  of  a  Certificate  for  non-payment  of 
assessments ••  and  that  the  court  erred  in  not  directing  a  verdict 
for  defendant.   Counsel  says  he  has  been  unable  to  find  any  case 
passing  upon  this  question  In  Illinois  but  a  number  of  cases  from 
other  jurisdictions  have  sustained  defendant's  contention.   We  are 
unable  to  agree  with  this  contention  and  think  the  matter  has  been 
passed  upon  by  the  Supreme  court  and  by  this  court,  contrary  to 
counsel's  contention.  Conductors'  Benefit  Assn  v»  Tucker.  157  111, 
194J  Routa  V.  Royal  League.  274  111,  App,  152,  and  cases  there 
cited,  discussed  and  applied. 

In  the  Tucker  case  the  well-known  rule  of  law  was  an- 
nounced that  unless  a  clear  intention  to  declare  a  forfeiture  is 
shown,  such  forfeiture  would  not  be  enforced;  and  that  a  mutual 
benefit  society,  such  as  the  defendant  in  the  instant  case,  may  by 
its  conduct  and  course  of  dealing,  waive  a  forfeiture  of  membership 
Incurred  under  its  by-laws  for  non-payment  of  dues;  and  that  whether 
there  is  a  waiver  is  generally  a  question  of  fact  for  the  jury. 

It  has  also  been  held  that  where  dues  or  assessments  are 
paid  by  the  Local  Lodge  to  the  Supreme  Lodge,  the  Local  Lodge  is 
agent  of  the  Supreme  Lodge  and  the  general  rule  in  such  case  is 
"that  the  by-laws  of  a  mutual  benefit  society,  limiting  the  author- 
ity of  its  local  organizations  or  officers  in  these  respects  [the 
by-laws  which  provided  the  Local  Lodge  had  no  authority  to  waive 
any  requirements  of  the  by-laws], are  unavailing  where  such  local 
body  or  officer  has  apparent  authority, "  Routa  v.  Royal  League. 
274  111,  Apps  152,   We  are  entirely  satisfied  with  the  holding  of 
another  division  of  this  court  in  the  Routa  case.  We  are  also  of 
opinion  that  defendant,  through  its  course  of  conduct,  was  estopped 
to  declare  a  forfeiture  without  giving  personal  notice  to  the  in- 
sured.  Conductors'  Benefit  Assn,  v.  Tucker,  157  111,  201,  where  it 
was  said:   "Where,  out  of  sixty-four  payments  made  by  the  assured, 
sixty- three  had  been  made  after  the  time  limited  by  the  by-laws  had 
expired,  and  no  conditions  were  Insisted  upon  for  re-lnstatement,  it 
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was  held,  that  such  a  course  of  conduct  of  the  company  estopped  it 
from  Insisting  upon  a  forfeiture  for  non-payment  within  such  time 
without  giving  personal  notice,  that  thereafter  prompt  payment 
would  be  required^ "  We  think  the  notice  claimed  to  have  been  given 
by  defendant  was  wholly  insufficient  to  forfeit  Martin's  member- 
ehlp  for  past  defaults.  But  in  any  event,  whether  any  notice  was 
given  was  a  question  for  the  Jury. 

Complaint  is  also  made  that  there  is  a  fatal  variance  be- 
tween the  allegations  of  the  complaint  "and  the  evidence  which  a- 
mounts  to  a  total  lack  of  proof » "  In  support  of  this  it  is  said 
the  complaint  alleged  compliance  had  been  made  with  all  of  the 
provisions  of  the  beneficial  certificate  while  the  proof  showed  no 
proof  of  death,  as  required,  had  been  made.   It  is  obvious  that  had 
proofs  of  death  been  made  it  would  have  been  unavailing  because 
defendant  denied  liability.  On  the  trial  and  in  this  court  defend- 
ant contended  that  Martin  was  suspended  prior  to  his  death*  The 
law  does  not  require  the  doing  of  a  useless  act.  The  allegation 
was  unnecessary.   The  point  now  made  was  not  mentioned  on  the  trial 
and  cannot  be  urged  here. 

Complaint  is  made  to  the  giving  of  instructions  Nos,  2, 
4  and  11  at  plaintiffs'  request.   By  instruction  No.  2  the  jury  were 
instructed  that  the  Local  Lodge  was  the  agent  of  the  Grand  or 
Superior  Lodge  and  from  what  we  have  heretofore  said,  the  instruc- 
tion was  proper.  By  instruction  No.  4  the  jury  were  told  that  if 
defendant,  by  its  acts  and  conduct  had  waived  prompt  payment  it 

could  not,  without  giving  reasonable  notice,  insist  upon  prompt 
payment  and  declare  a  forfeiture.  This  contention  is  also  dis- 
posed of  adversely  to  defendant's  contention  for  the  reasons  here- 
inbefore stated.   Instruction  No.  11  told  the  Jury  that  if  they 
found  the  Issues  for  plaintiffs  the  measure  of  damages  was  |1000, 
the  face  of  the  certificate  with  Interest  to  the  date  of  the  death 
of  the  insured  and  it  is  said  this  was  erroneous  because  the  amount 
of  damages  exceeded  the  ad  daamum  which  was  but  $1100.67.   Counsel 
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says:  "TMs  objection  ie  not  argued  as  a  distinct  reason  for  re- 
versal **♦  for  the  reason  that  the  Record  does  not  show  that  the 
attention  of  the  trial  court  was  called  to  the  fact  that  the  verdict 
exceeded  the  ad  damnum,  ♦♦*  and  Defendant  concedes  that  the  trial 
Court  should  have  been  granted  an  opportunity  to  make  a  timely 
correction, " 

For  the  reasons  stated,  the  judgment  of  the  Circuit  court 
of  Cook  county  Is  affirmed, 

JUDGMENT  AFFIRMED* 
Matchett,  J,,  and  McSurely,  J,  concur. 
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LAWNDALE  NATIONAL  BANK,  ^rustee, 

jpellee,^  ) 


HAWTH0l?8fi^  ROOFTT*<S-.  TJ^E   COJ^'AMY,     . 
a  Corporation,    et  §1^4,^^,  '"Mf^  /  ) 


ANNA  F,    CAi%LSONi/x^^ 


Appellant.  T' 


-«--ISW-J^MC^,^ONNOR  DELIVERED  THE  OPINION  OF  THE  .COURT, 


The  Lawndale  National  Bank  (trustee  named  in  a  trust  deed. 
dated  Maroh  15,  1928,  executed  by  the  Hawthorne  Roofing  Tile 
Company,  a  corporation,  to  secure  an  indebtedness  of  )$35,000)  filed 
its  Bult  in  chancery  December  12,  19S8,  to  reform  the  trust  deed  and 
to  foreclose  the  lien  of  the  trust  deed  as  reformed. 

The  Hawthorne  Roofing  Tile  Company,  a  corporation,  the 
mortgagor,  and  Anna  P.  Carlson,  were  named  as  defendants.  Afterward 
the  complaint  was  amended  and  other  parties  were  made  additional  de- 
fendants but  so  far  as  the  record  discloses  no  one  appeared  except 
Anna  F,  Carlson,   She  filed  her  answer  and  the  cause  was  referred  to 
a  master  in  chancery  to  take  the  evidence  and  make  up  his  report. 
He  found  there  was  a  mutual  mistake  made  by  the  parties  in  des- 
cribing the  property  in  the  trust  deed  and  recommended  a  reform- 
ation and  a  decree  of  foreclosure.  Afterward  a  decree  was  entered 
following  the  recommendations  of  the  master,  and  Anna  F,  Carlson 
appeals. 

The  only  contention  made  by  defendant  is  that  the  court 

was  not  warranted  in  decreeing  a  reformation  of  the  trust  deed.  The 

property  conveyed  by  the  trust  deed  as  security,  as  appears  from 

the  trust  deed  is : 

"The  West  One  Hundred  Twenty-Seven  (127)  feet  measured  on 
West  3l8t  Street,  of  that  part  lying  North  of  center  of  Ogden 
Avenue  (except  streets)  of  the  East  half  (E  1/2)  of  the  Vfest  half 
(W  1/2)  of  the  North  East  (Quarter  (NE  1/2)  of  Section  Thirty-two 
(32)  Township  Thirty-nine  (39)  North,  Range  Thirteen  (13),  East  of 
the  Third  Principal  Meridian. " 
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The  master  and  chancellor  found  there  was  a  mutual  mis- 
take In  the  description  of  the  property  and  it  was  decreed  that  the 
description  of  the  property  should  be: 

"The  West  One  Hundred  Sixty  (160)  Feet  measured  on  West 
31st  Street,  of  that  part  lying  North  of  Center  of  Ogden  Avenue 
(except  streets)  of  the  East  half  (E  1/2)  of  the  West  half  (W  1/2) 
of  the  North  East  Quarter  (HE  1/4)  of  Section  Thirty-two  (32),  Town- 
ship Thirty-nine  (39)  North,  Range  Thirteen  (13),  East  of  the  Third 
Principal  Meridian, " 

The  property  abuts  127  feet  on  the  south  side  of  West  31st 
street,  an  east  and  west  street  in  Chicago,  and  extends  south  to 
Ogden  avenue,  a  street  running  in  a  northeasterly  and  southwesterly 
direction;  on  the  west  by  what  is  described  on  the  plat  as  Clyde 
avenue  and  on  the  east  by  other  property.   There  is  evidence  that 
Clyde  avenue,  so-called,  between  Ogden  avenue  and  Vest  31st  street 
had  never  been  dedicated  and  was  not  a  public  street.   It  is  66 
feet  wide,  and  the  question  in  controversy  is  whether  the  property 
described  in  the  trust  deed  covered  the  east  33  feet  of  Clyde 
avenue  or  whether  the  property  conveyed  should  be  measured  from  the 
east  curb  line  of  Clyde  avenue  if  it  were  a  street. 

Whether  Clyde  avenue  at  the  place  in  question  was  a  public 
street  by  virtue  of  user  is  not  for  us  to  decide  in  this  case.  The 
master  found  "the  west  line  of  the  East  Half  of  the  Northeast 
Quarter  of  Section  32,  Township  39  North,  Range  13,  is  in  the  center 
of  Clyde  Avenue,  and  is  used  as  a  highway,  although  no  formal 
dedication  was  made,   Clyde  Avenue  is  immediately  west  of  the 
premises  involved, "  There  is  no  contention  but  that  the  west  line 
of  the  east  half  of  the  northeast  quarter  of  the  section  is  as 
found  by  the  master. 

The  original  plat  survey  made  of  the  property  in  1925  was 
given  to  the  person  who  drew  the  trust  deed  by  Mr,  Carlson,  who  at 
the  time  was  president  and  principal  stockholder  of  the  Roofing 

Company,  and  was  used  in  the  preparation  of  the  trust  deed  and 
therefore  properly  admitted  in  evidence.  There  was  no  need  of 
calling  the  surveyor  or  making  the  other  proof  of  the  plat. 
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The  master  also  found  "The  parties  made  a  mutual  mistake 
in  Inserting  the  legal  description;  their  intention  and  purpose 
was  to  convey  the  parcel  of  property  lying  127  feet  east  of  that 
point,  which  would  be  the  east  curb  line  of  Clyde  Avenue";  that  from 
the  east  curb  line  of  Clyde  avenue  to  the  center  of  that  avenue  was 
33  feet.   The  master  continues  and  finds,  "The  recital  in  the  trust 
deed  should  be  reformed  to  comport  with  the  intention  of  the  parties 
to  read:  'The  West  One  Hundred  Sixty  (160)  feet  measured  on  West 
31st  Street,'"  continuing  with  the  description  of  the  property  the 
same  as  that  found  in  the  trust  deed.   The  decree  followed  the 
master  in  this  respect, 

Mrs,  Carlson  filed  objections  to  the  master's  report  in 
which  she  (among  other  objections)  contended  the  master  erred  in 
holding  "that  it  was  the  intention  of  the  parties  to  convey  'the 
west  127  feet  east  of  that  point  which  would  be  the  east  curb  line 
of  Clyde  avenue'";  that  he  erred  in  holding  there  was  a  mutual  mis- 
take in  describing  the  property;  that  he  erred  "in  not  finding  that 
the  west  127  feet"  (being  the  property  mortgaged  in  the  trust  deed 
in  issue)  commenced  at  its  westerly  boundary  line  which  would  be 
the  prolongation  of  Clyde  avenue. 

The  record  discloses  that  if  the  west  boundary  of  the 
property  was  the  middle  of  Clyde  avenue  as  defendant  contended  in 
her  objections  and  extended  127  feet  east,  the  e#st  line  of  the 
property  would  pass  through  a  one-story  brick  building  which  was 
owned  and  occupied  by  the  roofing  company  at  the  time.  Of  course 
this  contention  is  absurd  on  its  face.   It  is  clear  the  roofing 
company  intended  to  include  this  building  in  the  mortgage.  And  in 
addition,  the  absurdity  that  this  building  was  not  intended  to  be 
conveyed  by  the  mortgage  appears  from  the  description  of  the 
property  in  the  trust  deed.   The  trust  deed  conveys  the  property  as 
hereinbefore  quoted  "Together  with  all  buildings,  improvements 
and  appurtenances  thereunto  attached  or  belonging,  Including  all 
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engines,  boilers,  vats, "  etc. 

There  might  be  some  doubt  as  to  whether  there  was  a  mis- 
take made  in  the  description  of  the  property  because  it  describee 
the  west  127  feet  "except  streets"  which  would  exclude  \iest   Slst 
street,  Ogden  avenue  and  probably  Clyde  avenue*   In  view  of  the  con- 
tention of  Mrs,  Carlson  that  the  127  feet  began  at  the  center  line 
of  Clyde  avenue,  we  think  the  court  was  warranted  in  decreeing  the 
127  feet  commenced  at  the  east  curb  line  of  Clyde  avenue.  But  we 
are  unable  to  agree  that  the  trust  deed  should  be  reformed  so  as  to 
provide  that  it  conveyed  the  "west  160"  feet  beginning  at  the  center 
of  Clyde  avenue.   We  think  the  parties  did  not  intend  to  convey  any 
part  of  Clyde  avenue  whether  it  was  a  public  street  or  otherwise, 
but  they  did  intend  the  trust  deed  should  convey  127  feet  beginning 
at  the  east  curb  line  of  Clyde  avenue. 

In  the  original  complaint  no  suggestion  was  made  that  the 
trust  deed  be  reformed  but  the  prayer  was  the  ordinary  one  of  fore- 
closure.  In  the  amendment  to  the  complaint  a  reformation  of  the 
trust  deed  was  sought  so  that  the  property  covered  by  the  mortgage 
was  the  west  170  feet,  etc.   The  master's  report  and  the  decree 
found  the  trust  deed  should  be  reformed  so  the  property  would  be 
described  as  the  west  160  feet  and  the  record  discloses  plaintiff 
contended  on  the  hearing  that  the  mortgage  covered  the  west  170  feet 
commencing  at  the  center  line  of  Clyde  avenue,  that  is,  complainant 
was  claiming  10  feet  more  than  the  decree  provided,  which  10  feet 
apparently  belonged  at  the  time  of  the  execution  of  the  trust  deed 
to  the  roofing  company. 

While  the  question  is  not  properly  before  us  we  are  un- 
able to  see  what  interest  Mrs,  Carlson  has  in  the  property.  Her 
counsel  testified  "I  am  the  attorney  representing  Anna  F.  Carlson, 
widow  of  Carl  A.  Carlson,  principal  stockholder  of  the  Hawthorne 
Roofing  Tile  Company."  And  in  his  brief  he  says  Carl  A.  Carlson, 
now  deceased,  was  president  and  principal  stockholder  of  the 
roofing  company  and  "His  widow,  Anna  F,  Carlson,  defendant  herein, 
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la  now  the  principal  stockholder  of  the  Hawthorne  Roofing  Tile 
Co."  But  In  the  decree  It  Is  found  that  the  "Hawthorne  Roofing 
Tile  Company,  a  corporation,  was  dissolved  by  order  of  the  Superior 
court  of  Cook  county  upon  the  14th  day  of  July,  A.  D,  1933, "  As- 
suming the  corporation  was  properly  dissolved,  we  are  unable  to  see 
how  Mrs.  Carlson  or  anyone  else  could  be  a  stockholder. 

For  the  reasons  stated  the  decree  of  the  Circuit  court  of 
Cook  county  is  reversed  as  to  the  description  of  the  property  only. 
In  all  other  respects  it  is  affirmed^   Three-fourths  of  the  costs 
in  the  trial  court  and  in  this  court  are  taxed  against  Mrs.  Carlson, 

THE  DECREE  OF  THE  CIRCUIT  COURT  OP  COOK  COUNTY 
IS  AFFIRMED  IN  PART  REVERSED  IN  PART  AND 
REMANDED  WITH  DIRECTIONS, 

McSurely,  P,J,,  and  Matchett,  J,  concur. 
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^  DELIVERED  T 
Plaintiff,  George  Christian,  recovered  a  judgment 
against  defendant,  Peter  Smirinotis,  before  a  justice  of  the 
peace*  Defendant  appealed  to  the  County  court,  The  appeal 
was  dismissed  January  3,  1935*  Afterward,  March  17,  I936, 
defendant  filed  a  petition  to  reinstate  the  appeal,  which  was 
in  the  nature  of  a  petition  for  a  writ  of  error  coram  nobis » 
The  County  court  overruled  defendant's  motion  and  an  appeal 
was  prosecuted  to  this  court,  (Case  W09  39093«)  ®e  reversed 
the  order  of  March  17,  19 36,  and  remanded  the  cause  to  the 
County  court  with  directions  to  permit  plaintiff  to  answer 
defendant's  petition  to  vacate  the  order  of  January  3,  1935* 
and  "for  such  further  proceedings  as  are  not  inconsistent  with 
this  opinion,**   Mien  the  cause  was  redocketed  in  the  County 
court  plaintiff  filed  an  answer,  March  4,  I938,  alleging  various 
matters  in  reply  to  defendant's  petition  in  the  nature  of  a  writ 
of  error  coram  nobis.  Thereafter,  March  25,  1938,  defendant  filed 
a  replication  to  plaintiff's  answer,  which  the  court  evidently 
regarded  as  a  motion  to  strife©  the  answer,  and  this  motion  was 
overruled  by  the  court.  Without  hearing  any  evidence,  however, 
the  court  entered  an  order  reinstating  the  cause  and  setting  it 
for  trial,  and  from  that  order  plaintiff  prosecuted  a  second 
appeal.  In  our  opinion  affirming  the  order  from  which  the  second 
appeal  was  prosecuted  (General  No,  40378),  we  said  that  "i\  was 
clearly  intended  that  the  cause  should  proceed  to  hearing  on  the 
merits  of  the  petition  for  a  writ  of  error  coram  nobis  and  any 
answer  thereto  that  might  be  filed  by  plaintiff,"  and  in  affirming 
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the  order  we  Indicated  that  "plaintiff  should  he  allowed  to  file 
an  answer  to  the  petition  for  a  viTit  in  the  nature  of  a  writ  of 
error  coram  nobis,  *»^  and  the  parties  should  then  proceed  to  a 
hearing  before  the  court  on  the  merits  of  the  petition  and  answer," 

After  the  matter  was  redocketed  in  the  County  court  for 
the  second  time,  plaintiff  on  June  2,   1939,  filed  an  amended  answer 
to  the  petition  in  the  nature  of  a  writ  of  error  coram  nobis^  in 
which  he  covered,  either  by  way  of  denial  or  admission,  the  various 
allegations  in  defendant's  petition,  but  made  one  significant  change 
in  the  averments  relating  to  the  dismissal  of  the  appeal  by  the 
County  court,  i»e,,  in  his  first  answer  George  Christian,  plain- 
tiff, had  averred  that  "the  defendant  knew  or  should  have  imown 
that  the  appeal  was  dismissed  January  3>  1935*'*  ^^'Q  indicated  in 
one  of  our  opinions  that  this  averment  was  objectionable,  and 
therefore  when  the  cause  was  docketed  in  the  County  court  the 
second  time  plaintiff  in  his  amended  answer  averred  that  "the 
defendant  at  that  term  of  the  court  knew  and  had  ample  means  of 
knowing  that  his  appeal  was  dismissed  and  that  he,  nevertheless, 
acquiesced  in  said  final  judgment  of  this  court  dismissing  his 
appeal  *»*»"  Defendant,  Peter  Smirinotis,  thereupon  moved  t« 
strike  plaintiff's  amended  answer.  The  County  court  denied  the 
motion,  but  without  hearing  any  evidence  entered  an  order  allowing 
the  petition  of  defendant  to  vacate  the  order  entered  January  3* 
1935*  whereby  the  appeal  of  defendant  from  the  judgment  of  the 
justice  of  the  peace  was  dismissed,  and  setting  the  appeal  to  be 
tried  on  its  merits,  de  novo,  on  September  17,   1939« 

Plaintiff  has  prosecuted  the  third  appeal  from  this  order 

upon  the  sole  contention  that  defendant's  motion  to  strike  plainr- 
tiff's  amended  answer  admitted  all  the  averments  well  pleaded;  that 
among  them  was  the  averment  that  "defendant  at  that  term  of  the 
court  knew  and  had  ample  means  of  knowing  that  his  appeal  was  dis- 
missed and  that  he,  nevertheless,  acquiesced  in  said  final  judg- 
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ment  of  this  court  dismissing  his  appeal  ♦**, "  and  the  court 
having  denied  defendant's  motion  to  strike  the  amended  answer, 
should  have  dismissed  defendant's  petition  in  the  nature  of  a 
petition  for  a  writ  of  error  coram  nobisj^  instead  of  allowing  it 
and  setting  the  appeal  down  for  hearing  September  17,  1939, 

The  averment  of  defendant's  knowledge  as  contained  in 
plaintiff's  amended  answer  has  no  facts  to  support  it;  although 
.It  is  averred  that  defendant  had  ample  means  of  knowing  that  his 
appeal  was  dismissed,  and  that  he  nevertheless  acquiesced  in  the 
final  judgment,  no  facts  or  circumstances  are  averred  to  support 
this  conclusion;  therefore,  it  must  be  considered  as  nothing  more 
than  a  conclusion  of  the  pleader  and  not  such  an  allegation  in  a 
pleading  as  would  be  held  to  be  admitted  by  the  motion  to  strike. 

We  have  twice  indicated  our  view  of  the  procedure  that 
this  appeal  should  follow  when  redocketed  in  the  County  court, 
but  the  trial  court  and  the  parties  seem  to  persist  in  placing 
some  construction  upon  our  mandate  wiiich  does  violence  to  the 
clear  language  thereof.  Our  mandate  on  the  second  appeal  reads: 
"It  is  considered  that  the  order  of  May  10,  1938,  be  affirmed, 
in  consequence  of  wMch  plaintiff  should  be  allowed  to  file  an 
answer  to  the  petition  for  a  writ  in  the  nature  of  a  writ  of 
error  coram  nobis,  not  inconsistent  with  the  views  expressed  in 
the  opinion  of  this  court  this  day  filed  herein,  and  the  parties 
should  then  proceed  to  a  hearing  before  the  Court  on  the  merits  of 
the  petition  and  answer «"   Plaintiff  now  having  filed  his  amended 
answer,  and  the  court  having  denied  a  motion  to  strike  the  same 
should  set  defendant's  petition  for  a  i/rit  in  the  nature  of  a  writ 
of  error  coram  nobis  and  plaintiff's  ans\?er  thereto  down  for 

hearing  to  determine  whether  or  not  the  petition  should  be  allowed » 

a 

Such/petition  is  the  beginning  ©f  a  new  suit  (Mitchell  v.  King^ 

187  111.  4.52),  in  which  new  issues  are  made  up  on  which  there 
must  be  a  finding  and  Judgment. 

Therefore  the  order  of  the  County  court  from  which  this 
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appeal  is  prosecuted  is  reversed  and  the  cause  is  remanded  with 
directions  that  defendant's  petition  in  the  nature  of  a  writ  of 
error  coram  nobis  and  plaintiff's  amended  answer  thereto  be  set 
down  for  hearing  at  an  early  date^  that  pursuant  to  tlie  hearing 
the  court  enter  an  order  either  allowing  the  petition  or  dismissing 
itj  that  in  the  event  the  court  should  order  the  petition  to  be 
allowed  after  a  hearing,  an  appropriate  order  be  entered  to  that 
effect,  and  that  the  order  of  dismissal  of  the  appeal  from  the 
justice  of  the  peace  be  vacated  and  the  appeal  tae  set  down  for 
hearing  on  its  merits  de  novo,  under  the  prescribed  practice 
governing  the  hearing  of  appeals  from  Justices  of  the  peace < 

REVERSED  AW   RS«ANDSD  V^TH  DIRECTIONS. 

Scanlan  aisd  Sullivan^  JJ»^  concur. 
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MANSFjM^D  WILLIAM  MORGAN  and 
JOSSFH  JANSSEN.  sued  as  JOSEPH 
IpOWIG,  doing  business  as 
;3^e  Cornelia  Tavern, 

Appellees* 
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HR.  PRSSIpms.  JIISTICB  JPISiro  DELIVERED  THE  OPINION  OF  THE  ^flSX*"- 

February  21,  1939,  Mansfield  William  Morgan  filed  in 
the  Municipal  court  his  statement  of  claim  in  tort  against 
Joseph  Janssen,  sued  as  Joseph  Ludwig,  doing  business  as  The 
Cornelia  Tavern,  and  Sam  Void,  owner  and  lessor  of  the  premises 
on  which  Janssen  conducted  a  tavern.  The  statement  of  claim  con- 
sisted of  four  counts  and  was  predicated  upon  sections  14  and  15 
of  Article  VI  of  "An  Act  relating  to  alcoholic  liquors"  (pars* 
135  and  I36,  chap#  43,  111,  Rev,  Stats,,  1939)#  commonly  Isnown  as 
the  Dram  Shop  Aot»  Count  1  was  premised  upon  a  violation  of  the 
dram  shop  act  and  sought  to  recover  damages  against  Sam  Void  as 
owner  of  the  premises,  and  Joseph  Ludwig,  as  tenant  and  proprietor 
of  the  tavern.  Count  2  sought  damages  against  Ludwig,  individually, 
based  upon  a  charge  of  assault.  Count  3  was  directed  against  Ludwig, 
individually,  and  sought  damages  for  assault  and  imprisonment,  and 
count  4  was  against  Ludwig,  individually,  and  sought  damages  for 
false  imprisonment  and  malicious  prosecution. 

No  summons  was  originally  served  on  Sam  Void  but  process 
was  had  upon  Ludwig,  who  failed  to  appear  or  interpose  a  defense 
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and  default  was  entered  against  him  March  7,  1939.  Two  days 
later  the  cause  was  called  for  trial,  and  "the  court  having  heard 
the  evidence,"  as  recited  in  the  order.  Judgment  was  entered  against 
Janssen,  sued  as  Ludwlg,  for  $500 «  An  alias  summons  was  issued 
against  Void  and  served  April  3,  1939.  Thereafter,  April  26,  1939, 
he  filed  his  appearance,  demanded  trial  by  Jury,  and  interposed  a 
motion  to  strike  the  first  count  of  the  statement  of  claim  on  the 
ground  that  it  did  not  state  a  cause  of  action.  This  motion  was 
sustained  by  the  court» 

May  29,  1939,  Sam  Void  and  Shane  Void,  hereinafter  referred 
to  as  petitioners,  filed  a  verified  petition  to  vacate  the  Judg- 
ment theretofore,  on  March  7,  19 39*  entered  against  Ludwig,  in 
which  they  alleged  that  they  were  the  owners  of  the  property  in 
question,  which  was  improved  \vith  a  building,  a  portion  of  which 
had  been  leased  to  Janssen  for  the  sale  of  alcoholic  liqiors  and 
used  by  him  for  the  operation  of  a  tavernj  that  Morgan  had  thereto- 
fore filed  his  statement  of  claim  in  the  Municipal  court,  February 
21,  1939>  Joining  Sam  Void  and  Ludwig,  doing  business  as  The  Cornelia 
Tavern,  as  defendantsi  thsit  summons  was  issued  against  both  defend- 
ants, but  was  not  served  upon  Void,  who  had  no  knowledge  or  infor- 
mation of  the  filing  of  the  suit;  that  thereafter  the  bailiff  of 
the  Municipal  court  made  return  of  summons,  certifying  th&t  he  had 
served  same  upon  Janssen,  sued  as  Joseph  Ludialg;  that  Ludwig,  or 
Janssen,  filed  no  appearance  and  interposed  no  defense,  and  that 
default  was  therefore  entered  against  him;  that  thereafter,  without 
notice  to  Ludwig,  plaintiff  had  Judgment  against  him,  doing  business 
as  Cornelia  Tavern,  in  the  sua  of  $500  and  costs j  that  subsequently 
Morgan  caused  an  alias  summons  to  issue  against  Sam  Void,  which  to- 
gether with  a  statement  of  claim  was  served  upon  him  April  3>  1939i 
that  neither  of  the  petitioners  had  any  knowledge  of  the  filing  or 
pendency  of  the  suit  until  April  3,  1939*  and  were  unaware  that 
any  Judgment  had  been  taken  against  Ludwig,  until  May  15,  19391 
that  on  the  return  day  of  the  alias  summons,  April  26,  1939*  Sam 
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Void  filed  his  appearance  and  jury  demand,  and  procured  an  order 

from  the  court  extending  his  time  to  plead  for  a  period  of  ten 
days,  and  within  that  time  filed  his  motion  to  strike  the  first 
count,  which  was  allowed  by  the  court;  that  the  judgment  against 
Ludwig,  being  in  full  force,  Morgan,  through  his  counsel,  had 
stated  that  he  intended  to  immediately  enforce  the  judgment  as 
a  lien  on  petitioners'  property.  The  petition  asked  that  the 
judgment  be  vacated  and  a  new  trial  granted,  or  in  the  alternative 
that  the  record  be  amended  by  striking  therefrom  the  first  count 
of  the  statement  of  claim,  and  reciting  that  the  default  jiidgment 
against  Ludwig  was  premised  on  the  2nd,  3rd  and  4th  counts  thereof* 
Thereafter  Morgan's  counsel  moved  to  strike  the  foregoing  petition 
and  dismiss  the  same.  The  court  allowed  the  motion,  and  Sam  and 
Shane  Void  have  prosecuted  this  appeal  from  that  order* 

The  principal  question  involved  is  whether  petitioners, 
who  are  not  parties  to  the  Judgment  but  who  claim  to  have  an 
interest  therein  by  reason  of  the  fact  that  the  judgment  constitutes 
a  lien  upon  their  property,  have  a  right  to  complain*  They  cite 
several  decisions,  including  Green  v.  HutsonvJlle  Township  gjgfe 
School  District^  356  111.  216;  In  re  George  Burdick.  162  111*  48} 
GoodnouEh  v.  Shepuard.  28  111.  81,  and  others  to  support  their 
position.  In  the  Green  case  complainants,  as  taxpayers^  of  a 
school  district,  filed  their  bill  in  equity  against  the  board  of 
education,  county  treasurer  and  others  to  enjoin  payment  of  certain 
judgments  that  had  been  obtained  by  third  parties  against  the 
district.  The  school  board  had  authorized  the  construction  of  a 
school  house  at  a  cost  in  excess  of  the  constitutional  limitation* 
The  building  was  erected  and  thereafter  certain  creditors  filed 
suits  in  the  Circuit  court,  in  each  ©f  which  the  board  of  education 
entered  its  appearance  and  confessed  judgment.  Subsequently  the 
board,  by  an  election,  authorized  the  district  to  issue  its  bonds 
for  the  purpose  of  paying  these  Judgments,  These  bonds  were  issued 


^T.-ix     vrj   :^>'..  jtoiitoiar  air:   -    •''^'-   ■-miit  :$sitl)  nirictlw  i)ni3  ,3Xsfc 

sv±d"B£n9cfX«  ">t^J  lil  -lo  ^ib©;J-iii3*i::  i.;i'xj  '.^©n  b  bug  I^^bo^v  JMf  ^asm^bul 
im/00  *8^i'l  srij  coTleisirfd'  ^atitt  •-■      '     0^9^*  erf  bTioost  &ti&  *«il> 

tofi  flis@;  IsHB  ^flTolctoffi  erf;t  feswoIXri  ^rtcfoo  arfiP     ,9«ds8  -sil^  aeJtffielfc  *aB 
« 191.10  iSrBd.i  lao'il  XssKjo        '  '      -^sjl-irosaoTQ  svisif  f?XdV  anuixie 
,8!-i9!noi:J"XJ'3q  n©ii;f9flw  sX  bftvXovnl  aoljseji/p  XjsqXaaliq  sdT 

ns  *Vi«{  o;5  c'i/jXo  orf;:  a&Jutisq  *oa  »is  erfw 

i®;t«^l:t8no»  d'««»Ms)3jJt.  »«i*  J^sit.  id  n±eisx?:f  J'3  9i®;fnX 

jSa£g_<;:  ■  -^liJitJpa^^-  ,..>:,a&g;tO  ^^itlfrnXoul   ^enoleXosIi  XsTWTBt 

•xlsiEf*  ^^©qq;  ■  :3ri:to  fons  ^18  .XXI  8S  .In^QQ^iiS  .v  dsusetLbooD 

a  lQ  ^sits-^sqxK^  es  ^a^fli3sXBXq«»»  eeeo  «»»:tO  ©a^  fcl     .itol^Xaoq 

t©  bnaod  sfW  ^siLXuga  X^Xi^p®  a-t  XX±<f  'iXexli  beXtl    ^ic:t'li^lt  Xoorioe 

B  lo  ooXcr©Jtn[;Seiioo  sffS"  fewsXtOili^L'K  fcaii  biaocf  Xooiloe  »ifx      ^ioitisib 

r  oti ,^i Imli  XjsKoi^tw^icfaxxo©  stftt  lo  eaeoxs  ni  :J&od  s  ;t3  sewori  Xoorioe 

bf/'ltl  eiod-lbsrsio  «1«?'t:©©  i»^lj6©ieilt  Ijca  b&;t&©ie  ?,sw  j:ii±fjXXJ^d  oilt 

KolJ-aoube  ^o  t-mod  ©rid'  xiciriw  1«  lisa©  ixi:   ^J^1«©o  i'li/oilO  sd:^  al  a^Xf/e 

«l)Ho4  a^t  »ifS8i-  o^  .tsX^^^elfc  edii'  bdsX^edcrtv   ^xiol;:^©©!*  ru»  T^cf  ^bTso<f 
i)e4J&,«X  »icw  cfeflocf  aasfll     .ac^n&its&tit  oss'itt  aaJt^sq  lo  ecoqitfliv  tti;i  lol 


-.4- 

and  sold.  Defendants*  demurrer  to  the  bill  was  .sustained  under  the 
contention  that  these  judgments  could  not  be  attacked  collaterally. 
The  Supreme  court  reversed  the  order,  however,  saying  (at  pp.  221- 
222)  that  regardless  of  the  general  rule  a  Judgment  cannot  be 
collaterally  attacked,  and  is  conclusive  between  the  parties  "there 
is  a  further  rule  which  has  been  repeatedly  sustained  in  this  court, 
and,  so  far  as  we  know,  in  all  other  courts,  ***  tliiat  whenever  a 
judgment  is  procured  through  fraud  and  collusion  for  tht2  purpose  of 
defrauding  some  third  person,  such  third  person  may  show  collaterally 
the  fraud  and  collusion  by  which  the  judgment  was  obtained  and  escape 
the  burdens  and  injuries  thus  thi-ust  upon  him," 

In  Goodnough  v.  Shepp&rd.  28  111,  81,  the  latter  brought  a 
bill  praying  for  an  injunction  to  restrain  defendants  from  executing 
a  writ  for  possession  of  real  estate,  vhich  showed  that  Sheppard 
had  purchased  the  property,  that  a  deed  had  been  delivered  to  him, 
and  that  he  took  possession  and  lived  on  the  premises  until  the 
filing  of  the  bill.  It  was  alleged  that  Sheppard  was  not  a  party 
to  the  suit,  and  that  he  purchased  the  property  in  ^ood  faith. 
Defendants  claimed  title  thereto  by  virtue  of  a  deed  from  a  second 
lin'^  of  alleged  owners,  but  Sheppard  contended  that  he  ianew  of  no 
incximbrance  on  the  property  and  that  Reynolds,  from  whom  he  had 
purchased  it,  had  the  absolute  title  thereto.  Defendants'  demurrer 
was  overruled  and  the  injunction  was  made  perpetual.  In  commenting 
on  these  circumstances,  the  Supreme  court  said  that  the  case  was  se 
palpable  as  to  make  it  impossible  to  reason  upon  it;  that  it  was  a 
plain  case  of  an  attempt,  by  process  of  law  against  one  party  t© 
subject  another  party  and  a  stranger,  to  the  inconvenience  of  being 
turned  out  of  the  possession  of  property  which  he  lawfully  owned, 
without  any  judgment  or  process  against  himj;  tliat  a  bare  statement 
of  the  case  showed  its  injustice,  the  propriety  of  the  interposition 

of  the  court  to  stop  the  proceeding,  and  that  the  bill  showed  such 
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equities  as  to  entitle  complainant  to  the  remedy  granted. 

In  the  Btxrdlck  case,  162  111,  48,  the  court  announced 
the  doctrine  that  persons  making  application  to  set  aside  a  judg- 
ment after  the  end  of  the  term  must  either  be  a  party  thereto  or 
in  privity  with  such  party,  or  he  possessed  of  rights  or  equities 
which  are  directly  and  injuriously  affected  by  the  Judgment, 

V/e  have  examined  the  other  cases  cited  by  petitioners, 
but  they  are  severally  to  the  effect  that  where  fraud  or  collusion 
was  exercised  between  plaintiff  and  defendant  the  court  allowed  the 
interposition  of  strangers  to  the  Judgment  whose  rights  had  been 
seriously  affected  thereby.  In  the  case  at  bar  there  is  no  charge 
or  allegation  of  fraud  or  collusion  and  therefore  in  our  opinion 
these  cases  are  not  applicable.  Petitioners  proceeded  in  the 
Municipal  court  upon  the  tlieory  that  the  court  had  general  equitable 
Jurisdiction  to  set  aside  its  own  Judgments  after  term.  They  rely 
upon  par,  376,  sec,  21,  chap,  37»  111.  Rev.  Stats,,  1939»  which 
reads  8  '♦That  there  shall  be  no  stated  terms  of  the  Municipal  court, 
but  said  court  shall  always  be  open  for  the  transaction  of  business. 
Every  Judgment,  order  or  decree  of  said  court,  final  in  its  nature 
shall  be  subject  to  be  vacated,  set  aside  or  modified  in  the  same 
manner  and  to  the  same  extent  as  a  Judgment,  order  or  decree  of  a 
Circuit  court  during  the  term  at  which  the  same  was  rendered  in  such 
Circuit  court,  provided  a  motion  to  vacate,  set  aside  or  modify 
the  same  be  entered  in  said  Municipal  court  within  30  days  after 
the  entry  of  such  Judgment,  order  or  decree.  If  no  motion  to 
vacate,  set  aside  or  modify  any  such  Judgment,  order  or  decree  shall 
be  entered  within  30  days  after  the  entry  of  such  Judgment,  order  or 
decree,  the  same  shall  not  be  vacated,  set  aside  or  modified,  excepting 
upon  appeal,  or  writ  of  error,  or  by  a  bill  in  equity,  or  by  a  petition 
to  said  Municipal  court  setting  forth  grounds  for  vacating,  setting 

aside  or  modifying  the  same,  which  would  be  sufficient  to  cause  the 
same  to  be  vacated,  set  aside  or  modified  by  a  bill  in  equity; 
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Provided,  however,  that  all  errors  in  fact  in  the  proceedings  in 
such  case,  which  might  have  been  corrected  at  common  law  by  the 
writ  of  error  coram  nobis  may  be  corrected  by  motion  or  the  judg- 
ment may  be  set  aside,  in  the  manner  provided  by  law  for  similar 
cases  in  the  Circuit  Courts."  Decisions  interpreting  this  statute 
have  gone  no  further  than  to  hold  that  the  act  "manifestly  con- 
templates conferring  on  such  court  only  such  power  as  a  court  of 
equity  could  exercise  in  a  similar  case  under  analogous  proceedings, 
at  least  so  far  as  they  afford  an  opportunity  for  the  formation  of 
issues  and  a  hearing  thereon."  (Imbrie  v.  Bear.  230  111.  App.  1^5*) 
Applying  this  rule,  the  inquiry  arises  whether  petitioners  may  invoke 
the  powers  of  a  court  of  equity  to  vacate  or  modify  the  judgment* 
Since  in  our  view  strangers  to  a  judgment,  though  their  interest 
may  be  affected  thereby,  cannot  in  equity  or  law  attack  the  sajie 
unless  fraud  and  collusion  exist  between  the  judgment  creditor  and 
the  judgment  debtor,  or  unless  some  special  circumstances,  which 
are  not  present  in  this  case,  would  move  a  court  of  equity  to  remedy 
a  palpable  wrong,  it  would  follow  that  this  is  not  the  kind  of  case 
where  a  court  of  equity  would  lend  its  hand  to  set  aside  the  judg- 
ment, especially  after  the  expiration  of  the  term,  and  therefore 
we  are  constrained  to  hold  that  the  Municipal  court  had  no  such 
power. 

One  of  the  essential  elements  of  a  petition  seeking  to 
set  aside  a  judgment  after  the  expiration  of  the  term  is  the 
allegation  of  a  meritorious  defense.  Petitioners  make  no  such 
allegation  and  for  aught  that  appears  of  record  we  oust  assume  that 
no  good  defense  existed  to  Morgan's  claim« 

It  is  argued,  of  course,  that  count  1  having  been  held 
defective,  the  judgment  should  be  modified  so  as  to  make  it  appli- 
cable only  to  counts  2,  3  and  4,  It  was  conceded  by  Morgan's  counsel 
qi  oral  argument  that  count  1  was  inartificially  drawn,  but  under 
the  practice  in  the  ICcmicipal  court  a  fourth  class  tort  case  is  made 
by  the  evidence  and  not  by  the  pleadings.  The  judgment  in  this 
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case  recites  that  the  court  "having  heard  the  evidence,"  finds 
in  favor  of  the  plaintiff  and  enters  judgment  accordingly.  No 
transcript  of  proceedings  is  brought  before  us,  and  we  must  there- 
fore indulge  every  presumption  in  favor  of  the  validity  of  the 
judgment.  This  is  fundamental  in  the  law  and  has  been  consistently 
adhered  to  by  the  decisions  in  this  state,  (Bush  v.  Hansop,,^  70  HI* 
480 »)  Counsel  for  the  respective  parties  devote  space  in  their 
briefs  to  the  question  whether  or  not  petitioners  were  in  the  exer- 
cise of  diligence  in  filing  their  petition,  but  in  view  of  our  con- 
clusion on  the  controlling  points  in  the  case,  we  think  it  unnecessary 
to  discuss  this  question. 

It  is  apparent  from  the  petition  that  the  Voids  had  leased 
the  premises  to  Janssen  for  the  purpose  ©f  operating  a  tavern,  and 
they  were  charged  with  knowledge  of  the  consequences  resulting  from 
the  violation  of  the  dram  shop  act.  The   judgment  against  Janssen 
is  valid,  and  no  convincing  showing  is  made  as  to  why  it  should  be 
vacated  or  that  the  court  had  jurisdiction  to  do  so.  Therefore, 
the  order  of  the  Municipal  court  sustaining  Morgan's  motion  to  strilce 
the  petition  and  dismissing  same  is  affirmed, 

ORDER  AFFIRMED^ 

Iranian  and  Sullivan,  JJ*,  concur ji. 
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^.£JJSXDIKG^  JUSTICE  MEHD  DELIVERSD  OPXHION  OF  THE  COtJEI. 
Plaintiffs  sued  defendants  for  bm  alleged  breach  of 
their  agreement  under  a  20-year  lease  to  ;@ep  the  leased 
premises,  consisting  of  16  flats  and  5  stores,  located  in 
Ciiicago,  in  good  condition  and  repair  and  upon  the  terainatlon 
of  the  leas©  to  yield  them  up  in  good  condition,  loss  by  fire 
and  ordinary  wear  excepted,  and  also  to  pay  all  taxes  and  special 
assessments  levied  on  the  demised  properties  during  the  period 
of  the  lease.  Trial  by  jury  resulted  in  a  verdict  for  plaintiffs 
of  $4,500,  which  included  $1,74.1.93  for  damages  to  the  property 
and  the  balance  for  taxes,  a  special  assessment  and  interest. 
Defendants  appeal  from  the  judgment  entered  on  the  verdict. 

The  demised  premises,  located  at  the  northwest  corner 
of  Van  Buren  street  and  Racine  avenue,  Chicago,  were  leased 
principally  for  saloon  purposes,  but  Included  some  additional 
stores  and  apartments.  In  preprohibition  days  a  saloon  was 
operated  in  the  main  uuilding,  which  was  estimated  by  the  manager 
for  plaintiff  to  be  40  or  50  years  old  at  the  termination  of  the 
lease,  Tiie  lease  commenced  May  1,  I9II,  and  terminated  April  30, 
1931.  It  was  a  long  printed  document  with  a  typewritten  rider 
attached  thereto,  which  contained  the  usual  provision  for  replace- 
ment of  all  broken  glass,  fixtures,  etc.,  and  to  Keep   the  premises 
in  good  repair;  to  clean  the  vaults  and  alleys  in  accordance  with 
the  ordinances  and  the  direction  of  public  officersj  to  remove  the 
snovr'  and  ice  from  the  roof;  and  upon  termination  of  the  lease  to 
yield  up  the  premises  "in  good  condition,  loss  by  fire  and  ordinary 
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f!C&T   excepted."   Paragraph  13  of  the  rider  contained  a  provision 
with  respect  to  the  payment  of  taxes,  under  which  the  lessees  agreed 
to  "pay  all  taxes  and  special  assessments  levied  on  above  described 
premises  from  May  1,  I9II,  to  April  30,  I93I." 

The  gravamen  of  the  complaint  is  the  alleged  failure  of 
defendants  to  yield  up  the  premises  at  the  termination  of  the  lease 
"in  good  condition,  loss  by  fire  and  ordinary  wear  excepted,"  and 
for  a  special  assessment  and  general  taxes  for  the  year  I93O,  which 
were  alleged  to  have  been  levied  prior  to  April  30,  I93I, 

The  evidence  with  reference  to  the  condition  of  the 
premises  at  the  termination  of  the  lease  consisted  of  photographs 
and  the  testimony  of  witnesses  who  had  personally  inspected  the 
premises  both  prior  to  and  at  the  termination  of  the  lease.  The 
record  is  replete  with  evidence  showing  that  the  premises  were  left 
in  a  dilapidated  condition  that  is  difficult  to  describe  or  believe* 
There  was  not  only  filth  and  disrepair  from  neglect,  but  an  obvious 
wrecking  of  the  property  by  vandals,  and  deliberate  waste.  In  a 
large  number  of  the  apartments  the  plumbing  fixtures  and  pipes  were 
'missing,  together  with  parts  of  the  flooring,  numerous  doors  were 
gone,  many  windows  bro^n,  and  much  of  the  window  sash  and  plaster 
had  disappeared,  the  rear  porches  of  the  biiildings  were  rotten  and 
shaky,  the  roofs  leaked,  the  gutters  were  gone,  stair  rails  and 
some  of  the  stairs  were  missingi  ashes,  tin  cans  and  rubbish  several 
feet  deep  covered  one  of  the  large  basements,  and  the  yard  was 
littered  with  waste* 

6,  W.  Kltwer,  an  architect,  testified  as  to  the  cost  of 
repairing  and  replacing  this  damage.  His  estimate  did  not  contemplate 
the  cost  of  putting  the  building  in  first  class  condition,  but  covered 
only  specific  repairs  to  replace  the  damage  that  had  been  done  by  the 
removal  of  material  and  the  cost  of  making  the  porches  safe,  to  re- 
place doors  that  were  gone,  fix  vdndov^s,  repair  the  plaster  and  to 
make  the  place  generally  livable,  without  any  estimate  for  decoratin  - 
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painting  or  papering.  The  figures  he  gave  were  considerably  in 
excess  of  the  amount  of  $1,741»93»  which  th©  jury  fixed  as 
damages  for  repairs.  No  effort  was  made  by  defendants  to  prore 
that  the  damage  to  the  property  was  any  different  than  that 
disclosed  by  plaintiffs'  evidence,  or  that  such  damage  was 
incident  to  any  reasonable  use  and  occupation  of  the  premises. 
The  defenses  interposed  were  rather  teclmical  and  dealt  principally 
with  the  quantum  of  proof  required  to  be  presented  by  plaintiffs  to 
sustain  the  small  amount  awarded  by  tiie  jury.  Defendants  feel 
aggrieved  because  the  court  permitted  Hewer  to  testify  as  to  the 
amount  of  damage  for  failure  to  repair,  without  giving  any  facts 
as  to  the  quantity  of  either  labor  or  material,  and  they  also  coat- 
plain  because  the  court  permitted  A,  H,  Smith,  manager  of  the 
building  for  plaintiffs,  to  testify  over  their  objection,  which 
was  predicated  upon  his  disqualification  by  section  2  of  the 
Evidence  act  (chap.  51#  Ill»  Sev,  Stats,,  1939,  Vs-^»   2.)  Klewer 
and  Smith  made  a  detailed  inspection  of  the  premises,  and  in  the 
presence  of  lessees'  representative  prepared  a  detailed  list  of  the 
repairs  required.  Defendants'  representative  was  not  produced 
as  a  7/itness  upon  the  hearing.  The  record  discloses  that  on  the 
occasion  of  this  inspection,  in  1930,  the  conditions  of  the  building 
were  substantially  identical  vdth  those  existing  at  the  expiration 
of  the  lease,  no  repair  \¥ork  irtatever  liaving  been  done  in  the 
interim.  The  contention  of  defendants  that  before  the  item  of 
$1,741,93  can  be  allowed  for  damages  it  was  necessary  that  Klewer, 
who  was  an  architect  of  long  experience,  sliould  break  up  his  esti- 
mates for  various  items  of  repair  down  to  the  exact  number  and 
kind  of  boards,  plaster,  pipe  and  other  materials  required  in  the 
repair  of  this  dilapidated  building,  We  consider  this  contention 
untenable,  A  mere  glance  at  the  numerous  photographs  introduced 
in  evidence,  when  taken  together  ^vith  the  undisputed  facts  of  the 
case,  would  convince  any  fair  mind  that  this  building  was  not  only 
neglected  and  turned  over  to  lessors  at  the  termination  of  the 
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lease  in  a  filthy  and  disapidated  condition,  but  that  waste, 

vandalism  and  removal  of  fixtures,  plumbing,  doors  and  other 

accessories  rendered  the  building  uninhabitable,  and  required  the 

expenditure  of  sums  undoubtedly  in  excess  of  tlie  amount  awarded  by 

the  jury.  Under  the  circujjistances,  we  consider   it  unnecessary  to 

enter  into  a  detailed  discussion  of  the  evidence  of  which  defendants 

complain.  There  was  no  cotmter vailing  proof  upon  the  subject,  sind 

the  charge  to  the  jury  as  to  the  measure  of  damages  was  proper. 

There  remains  only  the  question  of  taxes.  Under  the  lease 

defendants  agreed  to  pay  all  taxes  and  special  assessments  levied 

on  the  demised  properties  from  May  1,  I9II,  to  April  30,  1931.  The 

tax  levy  ordinances  in  connection  with  the  general  1930  taxes  were 

all  passed  during  the  year  1930^  and  were  clearly  taxes  which  the 

defendantsagreed  to  pay.  Defendants  argue  that  the  levy  of  a  tax  is 

not  made  until  the  county  clerk  extends  the  sam«  on  his  books,  and 

they  cite  several  cases  from  other  jurisdictions  not  controlling  in 

this  state,  and  two  Illinois  decisions  not  concerned  with  the  question 

of  what  constitutes  a  levy,  but  rather  with  the  validity  of  certain 

taxes  which  could  not  be  enforced  because  the  laws  authorizing  the 

levies  had  been  repealed.  The  court  evidently  followed  People  v. 

P. CO.  &   at.  T..Rv.nn.,  316  111*  410,  which  expresses  the  correct 

rxile  in  this  state.  It  appears  from  the  evidence  that  April  8,  1935> 

plaintiffs  were  required  to  pay  installments  of  a  special  assessment, 

la  the  aggregate  sum  of  $573 •1^*  ^^^   which  defendants  admit  liability, 

and  they  also  paid  the  I93O  general  taxes  on  the  properties.  Under  the 

terms  of  the  lease  the  lessees  were  liable  for  these  taxes,  and  the 

court  so  instructed  the  jury.  The  total  of  these  sums  was  $2,758.07, 
to  which  was  added  interest  at  the  rate  of  5%  from  April  8,  1935*  and 
this  aggregate  sum,  when  added  to  $1,741,93,  the  amount  of  damages 
to  the  properties,  made  up  the  total  of  the  jury's  verdict* 

^^Ke  find  no  convincizig  reason  for  reversing  the  judgment  of 
the  Superior  court.  It  is  affii^ed* 

JUDGMEHT  AFI^IRMED. 

Scanlan  and  Sullivan,  JJ«,  concur* 
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CLAUDE  mYLplD.  ^ 

Aptoellee,    / 


'"^^^ 


CITY  0F|q6ICA8^^ 
MuJBlcipM  corporf^o: 


"*"**  """^ "^^^'  More  than  five  years  ago  plaintiff  brought  suit  against 
.^'the  City  of  Chicago  to  recover  damages  for  personal  injuries  sus- 
tained as  the  result  of  a  fall  on  the  sidewalk  in  front  of  4157 
Archer  avenue,  Chicago,  The  cause  has  been  tried  four  times. 
The  first  trial  resulted  in  a  verdict  in  favor  of  plaintiff  for 
$35*000,  but  the  coiirt  granted  a  new  trial  because  the  city  claiiaed 
to  have  newly  discovered  evidence  which  would  materially  affect 
the  issues*  However,  no  such  evidence  was  presented  at  the  second 
nor  at  any  subsequent  trial.  The  second  trial  resulted  in  a  verdict 
for  defendant,  which  was  reversed  on  appeal  because  of  improper  and 
prejudicial  resiarks  and  arguments  made  to  the  jury  by  counsel  for 
the  city  and  other  reasons  set  forth  in  our  opinion,  (Wayland  v. 
City  of  Chicago f  300  111,  App.  6o8.)  The  next  trial  resulted  in  a 
disagreement  of  the  Jury,  On  the  fourth  trial  the  jury  returned  a 
verdict  in  favor  of  plaintiff  for  $30,000,  for  which  judgment  was 
entered.  This  appeal  followed. 

The  essential  facts  diiiclose  that  plaintiff,  about  52  years 
of  age  at  tha  time  of  the  accident,  was  employed  as  manager  of  the 
Scott-Burr  Stores,  a  subsidiary  of  Butler  Brothers,  with  which  cott- 
cern  he  had  been  associated  since  1930*  Miile  walMng  northeast  oB 
Archer  avenue  on  the  evening  of  November  8,  1935»  he  stepped  into  a 
break  or  cervice  in  the  sidewalk,  fell,  and  was  severely  injured^ 
Leo  Kroll,  a  grocery  man,  whose  father  conducted  a  store  in  the  same 
block,  saw  plaintiff  fall,  and  assisted  him.  He  testified  that 
Wayland  was  so  weak  and  exhausted  that  he  could  go  no  farther, 
leaned  against  a  building,  shortly  became  unconscious  and  was  taken 


\ 


ili^u 


t'liTfioo  mnDHiL 


A   ^    r 


lial&L  olbiev 

toooea  Oii;}-  is  b&^aBZ''  3otiBbr<fG  doisH  oxi  ^1sv^woii  »a«»aai  arid' 

J-oJti>i9v  B  £Ll  bQilus.&'i  liitii  baooee  sriT     .Xjsiid'  ;rii©tip9efixja  xns  ^ta  noa 

iactii  isqoiqml  lo  ©ejPBOSCf  Is©qqjs  no  foesievai  a^iw  rioliiw   ,^«s£iflol9Ji>  lOt 

_jXJ!fi&£sM)   .noxnlqo  ii/o  Rl  dt'i  anoaBSi  -isxiJo  bOA  xSlo  9di 

A  fesaiint:  -ricJ-  nO     .Y'^J^J^   ^'^^   ''o  dn^jceoissBil 

acw  ;tr£QEi§fcu(;  dohlw  io1  ^OOO^Qi^  al&lq  Jo  iovs*i  at  iotbisiv 

,f)9woIIol  iBflKiq^  aid's     ,Jb9^©*xi» 

9iii  Iq  issuiuaia  sju  tsxo-iQoii.  ^  ns&JtooB  siid   to  sisid-  odi  in  »8«  lo 

«  od-/!l  beq.qfij'a  ati  t^:£<?I  48  ^«•cfJ5^voH  lo  a«i:fisvs*  fJiiJ-  no  waxsva  isriaaA 
su  :a  "Sdi  al  9%ois.   i-^  b^iovbaoo  iQdial  oaofiw   ^nasi  x^^oo'^S  j''  tXXcrtX  oaJ 


mStm 

to  a  hospital.  He  remained  unconscious  for  about  ten  days  and 
was  not  released  froci  the  hospital  until  early  in  December. 

The  principal  controversy  centers  around  the  condition 
of  the  sidewalk  at  the  time  of  the  accident,  A  number  of  plain- 
tiff's witnesses  testified  that  there  was  a  hole,  groove  or 
depression  in  the  sidewalk  which  caused  plaintiff  to  catch  his 
toe  and  fall.  The  city,  on  the  other  hand,  produced  several 
police  officers  who  examined  the  sidewalk  after  the  accident  and 
testified  that  there  was  no  hole,  but  rather  a  crevice  which  was 
filled  \'fXth  mud  and  gravel,  and  that  the  only  defect  in  the  side- 
walk was  a  slight  difference  in  level  caused  by  depression  of  one 
of  the  concrete  slabs.  It  would  serve  no  useful  purpose  to  review 
this  evidence  at  length,  but  from  a  photograph  introduced  in  evi- 
dence it  clearly  appears  that  the  sidewalk  was  cracked  and  broken 
in  several  places  from  the  curb  toward  the  ouilding  line,  evidently 
due  to  a  defective  mixture  of  the  coiwrete.  At  the  ciirb  the  con- 
crete appears  to  be  badly  cracr.ed  and  broken,  causing  a  slight 
sinking  of  the  walk  toward  the  street,  which  caused  the  corner  of 
one  of  the  concrete  slabs  at  about  the  middle  of  the  sidewalk, 
where  plaintiff  was  walking,  to  break  off,  leaving  an  appreciable 
hole  or  depression  which  was  variously  described  by  witnesses  as 
being  from  tw©  to  five  inches  in  depth,  and  which  is  plainly  dis- 
cernible in  the  photograph.  Some  of  defendant's  witnesses  testified 
that  this  hole  or  depression  was  covered  v^ith  dirt,  forming  a  level 
space  at  that  point  and  that  this  dirt  and  gravel  was  scraped  out 
before  the  photograph  was  taken.  This  was  denied  by  plaintiff's 
witnesses^  however,  some  of  whom  were  eyevd-tnesses  to  the  accident 

and  examined  the  hole  immediately  after  the  occurrence.  It  was 
/ 
within  the  province  of  the  jury  to  determine  the  facts,  and  two 

juries  were  evidently  of  opinion  that  the  sidewalk  was  so  defectiv* 

as  to  render  the  city  liable  for  damages. 

It  is  urged  by  the  city  that  the  record  of  the  successive 
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trials  in  the  case  discloses  that  plaintiff »s  witnesses  convicted 
themselves  of  perjury  on  material  matters,  and  that  their  testi- 
aoay  should  be  disregarded  in  its  entirety,  ^vo  have  exajained  the 
y'  record  carefully  and  find  no  justification  for  this  charge.  It  is 
true  that  hecause  of  a  lapse  of  time  between  the  several  trials  the 
testimony  of  plaintiff's  witnesses  differed  in  some  respects,  but 
upon  the  material  issues  there  was  no  substantial  variation. 

Another  ground  urged  for  reversal  is  that  the  verdict  of 
the  jury  is  contrary  to  the  manifest  weight  of  the  evidence,  and 
that  plaintiff  failed  to  prove  by  a  preponderance  of  the  evidence 
the  allegation  of  the  complaint  that  he  tiad  sustained  an  injury  by 
stepping  into  a  hole  in  the  sidewalk.  It  is  argued  that  for  this 
reason  defendant's  motion  for  a  new  trial  should  have  been  allowed. 
From  an  examination  of  the  rather  voluaiinous  record,  ¥/hich  we  have 
twice  had  occasion  to  consult,  we  are  satisfied  that  plaintiff 
stepped  into  the  hole  or  depression  in  the  sidewalk  while  walking 
briskly  along  thereon,  and  that  his  testimony,  supported  "qy  that 
of  other  witnesses  who  testified  in  his  behalf,  is/arranted  the  jury 
in  concluding  that  the  eity  was  guilty  of  negligence  in  permitting 
the  sidewalk  to  remain  in  a  defective  condition  over  a  long  period 
of  time, 

fhe  city  maintains  that  layland's  fall  f/as  caused  by 
difference  in  level  between  adjoining  slabs  of  the  sidewalk,  and 
on  oral  argument  its  counsel  stressed  a  line  of  cases  holding  that 
under  the  eircuaistances  this  does  not  constitute  negligence,  ®» 
have  examined  these  decisions,  but  do  not  consider  them  applicable 
to  the  circumstances  of  this  case,  because,  as  hereinbefore  set 
forth,  there  is  abundant  evidence  to  sustain  the  allegation  of  the 
complaint  that  there  was  a  hole  in  the  sidewalk  v.hich  caused  his 
injury, 

The  city's  remaining;  contention  is  that  the  injuries  sus- 
tained by  plaintiff  do  not  justify  an  award  of  $30,0CX).  In  its 
statement  of  facts  counsel  for  the  city  concede  that  "as  a  result 
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of  the  accident  the  plaintiff  sustained  a  simple  impacted  fracture 
of  the  metacarpal  in  the  little  finger  of  the  right  hand,  and  a 
fracture  in  the  left  occipital  region  of  the  head.  The  head  fracture 
was  described  by  Dr,  Kaplan  as  a  contra -coup  fracture,  meaning  that 
an  injury  or  blow  on  one  side  of  the  head  results  in  a  fracture  in 
the  opposite  side  of  the  skull.  The  evidence  further  shows  that  the 
injury  completely  impaired  plaintiff's  hearing  in  the  right  ear  and 
6/0%   of  his  hearing  in  the  left  ear,  and  that  his  senses  of  taste 
and  smell  are  greatly  impaired,"    There  is  undisputed  evidence  of 
record  that  as  a  result  of  these  injuries  he  suffered  great  pain.  Is 
extremely  nervous,  has  frequent  fainting  spells,  averaging  about  one 
every  four  or  five  weeks,  and  that  he  has  been  unable  to  resume  his 
former  occupation  as  a  store  manager,  for  v/Mch  he  received  an  annual 
salary  of  $3,50O» 

0r»  Arthur  B,  Berqulst,  a  aiember  of  the  staff  of  University 
of  Illinois  ledical  School,  and  connectt-^d  with  the  Ravenswood  Hospital, 
attended  layland  upon  the  injury  and  for  some  time  thereafter.  He 
testified  that  his  left  leg  was  definitely  involved  and  swollen, 
necessitating  the  wearing  of  an  elastic  bandage  over  the  entire  leg. 
He  said  that  this  condition  was  permanent,  that  his  deafness  was  also 
permanent  and  that  he  has  not  been  able  to  work  since  the  accident. 
On  one  occasion  he  was  called  to  plaintiff's  apartaaent  after  V^ayland 
had  fallen  into  a  faint  and  collapsed.  This  condition  was  said  to 
have  occurred  frequently.  On  one  occasion  he  fell  in  the  bathroom 
and  hit  the  radiator,  breaking  his  nose.   Wlien  these  fainting  spells 
occur  his  mind  becomes  blanli,  and  he  "passes  out,"  He  further  testi- 
fied that  plaintiff  is  subject  to  fits  of  crying,  and  that  there  is 
nothing  known  ta  medical  science  which  will  relieve  hla  ©f  these 
ailments. 

Dr.  Alfred  M,  Murray,  an  eye,  ear,  nose  and  throat  specialist; 
examined  plaintiff  about  three  times  before  the  trial  and  found  a  tota^ 
loss  of  hearing  in  the  right  ear  and  approximately  60%  loss  in  the 
left.  Since  the  ear  drums  were  normal.  Dr.  Murray  was  of  opinion 
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that  this  indicated  an  injury  inside  plaintiff's  head. 

Dr.  G.  B,  Fauley  made  an  examination  of  plaintiff  on 
behalf  of  an  Insurance  company  to  determine  his  status  as  to 
permanent  disability.  He  testified  that  his  first  examination 
in  April,  1936,  sliowed  a  partial  paralysis,  total  deafness  in  the 
right  ear,  partial  d<=?afness  in  the  left  ear,  spasticity  of  the 
left  leg,  with  impairment  of  gait,  vertigo,  dizziness  and  head- 
aches, and  that  plaintiff  was  unable  to  stand  long  on  his  left 
leg.  H®  entertained  hopes  of  later  improvement  in  plaintiff's 
condition.  On  his  next  examination,  in  January,  1937*  iie  found 
plaintiff  had  been  having  fainting  spells,  averaging  six  in  three 
months.  Ills  taste  was  impaired.  His  entire  left  leg,  from  thigh 
to  ankle,  was  swollen.  There  was  fixation  in  his  right  hand, 
with  the  little  finger  atrophied  and  paralyzed.  He  had  ankylosis j 
Ms  gait  in  the  left  leg  was  impair©d|  he  used  a  cafla  in  walicing, 
and  he  was  still  totally  deaf  in  the  right  ear  and  partially  so  in 
the  left.  Upon  his  third  examination,  in  May,  1937,  b.e  found  that 
plaintiff  was  unable  to  walk  any  distance.  The  swelling  of  his  left 
leg  continued.  He  had  headaches  and  insomnia,  tremor  of  both  upper 
extremities,  loss  of  function  in  the  little  finger  of  the  right  hand, 
there  was  no  change  in  his  hearing,  taste  or  smell,  and  his  dis- 
ability was  considered  and  reported  by  ©r.  Fauley  as  permanent. 
Other  medical  men  corroborated  these  findings. 

Counsel  for  the  city  stress  the  fact  that  in  July,  19 36, 
plaintiff  drove  an  automobile  froa  Chicago  to  Lima,  Ohio,  a  dis- 
tance of  225  miles,  and  in  so  doing  was  able  to  sit  at  the  wheel 
of  his  car  for  a  trip  v/hich  occupied  the  space  of  14  hours,  and 
that  follovdng  this  trip  he  drove  from  Lima  to  Canton,  Ohio,  and 
on  the  following  day  to  Cleveland,  a  distance  of  125  miles,  which 
lasted  from  8  in  the  morning  until  9  o'clock  at  nightj  and  it  Is 
argued  that  this  would  have  been  impossible  if  the  injuries  were 
as  extensive  as  pl«dntiff  claimed.  This  arguoent  overlooks  the 
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fact  that  plaintiff's  car  had  a  special  device  provided  in  his 
automobile,  which  made  this  sort  of  driving  possible,  and  also 
the  fact  that  the  undisputed  ©videoce  shows  ids   condition  to  have 
groim  progressively  worse  from  I936  ob#  Dr.  Pauley,  wlio  examined 
him  in  the  spring  of  I936,  did  not  think  he  was  incurable,  but 
subsequent  examinations  showed  that  he  grew  gradually  worse,  and 
for  the  past  two  years  he  has  not  been  able  to  drive  at  all,  Thie 
automobile  trip  from  Chicago  to  Lima,  OMo,  consumed  fourteen  hours, 
and  his  average  speed  was  only  16  miles  an  hour,  kn  examination  of 
the  voluminous  record  leaves  no  doubt  that  pl«;intiff»s  injuries  were 
of  a  serious  arad  permanent  nature.  There  is  no  convincing  evidence 
to  tlis  contrary.  In  addition  to  the  expense  to  isiiieh  he  was  sub- 
jected for  medical  treateaent,  he  suffered  a  total  loss  of  earning 
capacity  sizice  the  aceidt^nt,  which  aloaae  exceeds  $15,000,  He  was 
still  a  comparatively  young  man  when  injured,  and  the  permanence 
of  his  injuries  has  destroyed  his  ability  to  pursue  gainful  occupa- 
tion, Undor  th  se  circieastances,  we  thiiik  the  verdict  was  laot 
excessive* 

ThiS  cause  was  fairly  tried,  and  no  error  is  assigned  because 
of  the  admission  or  refusal  of  evidence  or  instructions  to  the  jury. 
After   four  trials  plaintiff  is  entitled  to  have  this  litigatioa 
terminated,  !/?e  find  no  conviiKJing  reason  for  reversal  and  tim 
judgment  of  the  Circuit  court  is  affirmed. 

JUDGMEHT  AFPIRMIS, 
Scanlaa  and  Sullivan,  JfJ«,  eoiieur* 
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fh»  University  ^^t&t@  Bank,  plain  tiff  h»T9iAg  ha4  Jitdg- 
m&nt  by  confession  ag&inat  d^fendant^     •  c.>«  KelXy^^  on  &  i»)t@ 
diaited  October  2,  1939«  in  ths  utoB  of  $9^411,  payabl®  to  tint 
b&ak*    Judpwat  was  entered  Jttae  5»  X$MIO«     thereafter  d^foadant 
aoved  to  vacate  the  judfoenty  and  presented  in  support  thereof 
bis  affidavit  and  that  of  his  ndfe,  Madeline  r;@lly,     July  3^ 
1940f  the  court  d^Miied  his  motion  to  vaoete  the  JiMgaent  and 
this  appeal  followed* 

Tt»  defwAses  set  forth  in  defendant's  motion  and  affi-* 
davit  are  fmtr^foldi     (X)  failure  of  consideration!  (2)  that 
tbe  note  was  procured  by  fraud|  (3)  that  plaintiff  bank  siade 
Bisrepres«itatioaa  of  facts  in  procuring  th@  execution  of  the 
notei  and  (4)  that  the  Judgment  is  not  for  &  d^ebt  bona  fide  due, 
as  required  by  eha|!.  llc>,  jp^ar#  174^  Sec.  50,   sttbpar,  >',  of  the 
111.  Her.  atats,,  1939« 

Def«stfiant*r<  affidavit  is  quit@  volu^uiaDUs  ijod  very 
geiMral  in  its  Epplicution  to  the  defenses  interj^sed.    He 
alleges  that  tlurough  Ms  practice  of  dental  surgery  in  Hyde  ta.rk 
for  isaasy  years  he  became  active  in  various  co^iiiercial  iJid  civic 
orgenizations  in  the  nelgbberhood  ?^here  plaintiff  bank  Is 
located^  and  throiigbi  these  activities  foriaed  a  business  and  social 
acquaintanceship  with  John  l^layes,  who  Juring  his  lifetisM  was  vice<- 
president  of  the  b&nk^  by  reason  whereof  he  entrusted  to  ths  bank 
the  investment  of  his  funds  in  v^^rioua  foras  of  security  including 
mortices  and  cosBEBcai  stocky  soae  of  v>hich  were  issues  sponsored  by 
the  banki  that  at  various  times  the  bank  lent  Mm  aoney  with  wtaiajb 
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to  parciui9«  th»»9  securities,  aad  tla^t  Tarn  sai^e  all  his  lBf<Mit» 
asnts  thrcnigh  tba  b&nk  rstbar  th^n  through  brokerage  firms |   that 
he  vas  unfamlli&r  with  fin&noXal  arfairs,  &bA  tberefore  relied 
upon  ths  advice  of  the  bank  in  m^iking  investments  and  that  it 
determined  for  ItLm  the  nature  and  kind  of  securities  to  be  pvir- 
ehased.     Throughout  the  lengthy  affidavit  not  oaa  single  security 
is  mentioned,  and  in  fact  the  af 'iant  is  not  even  eertaia  as  to  the 
aaount  of  va&xmy  which  he  says  the  bank  invested  for  hin,  but  esti- 
mates it  at  approxittateXy  $S2,U}&« 

iiith  respeet  to  the  defense  that  there  «&s  a  fnilure  of 
eonside ration,  defendant's  affidavit  and  that  of  lads  wife  alleged 
that  in  1927  ^  purchased  soma  h&a&a^  l^irough  the  bank,  as  part  of 
an  issue  which  had  been  sponsored  by  the  bank,  upon  Hayes'  assioraniee 
that  the  bonds  were  safe  and  that  tiie  bank  would  repurchase  than  at 
any  tiae  "at  99***       The  bank  was  evld^sintly  quite  confident  of  tbs 
security  or  tae  bonds,  since  it  lent  defendant  its  own  ftttids  «lth 
which  to  purohas®  thsm,  but  aside  fr^m.  that  consid€>r&ti<a&  the  law 
is  well  settled  in  this  state  theit  an  agreement  by  a  bank  to  repor* 
chase  its  securities  UK^Ier  suoh  circumstances  is  unenforceable. 

(£B&&g,Yt fedi,s^  %  ^e^i|i§„ MiiaSi  3^  m*  5S^«) 

iith  ref«renee  to  the  defeases  that  Vm  note  w^iS  procured 
by  fraud,  and  that  ^liiintiff  aade  aisrepresent^^tloas  of  £tct  in 
procuring  the  execation  of  the  note,  there  is  not  a  single  allegation 
of  fact  upon  which  fraud  could  be  predicated*     the  lav  is  well 
'    settled  in  this  state  t^at  one  «^  seeks  to  reseiad  a  contract  oa 
ground  of  fraud  i^st  plead  facts  whieh  if  taken  to  be  tru»  constitute 
fraud,     (pn^c^im^a  Y,   ■■^ffiKAMJgat  305  III.  5a,  at  ^-^^^    Xhe  affi- 
davit is  devoid  of  any  aUegatioas  of  fact  upon  which  either  ef 
these  defenses  could  veil  be  poredioated* 

The  allegations  of  plaintiff ^s  affidavit  cover  the  period 
frois  approjdsately  19:7  to  1931,  including  the  ysars  of  the 
depression,  when  the  prices  of  securities  were  subject  to  radical 
changes,  and  ti^  gravaaen  of  def>;?itdant*s  ooaplalat  is  tlmt  securities 
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wMeh  w«ir«  pur«hftft«d  lamediiitAly  l>@ror«  tlDs  depreffsloa  4@preclate<i 

to  sach  an  extant  ov«}r  «    «~«rlod  of  years  that  thay  b«Q«aifi  i^rtii» 

less.     It  is  slgalfleaat^  bowAverp  that  thft  oote  on  «hiek  Judgaent 

was  entered  was  executed  tej  defendant  in  X9i^»  ^pproximmtel/  8  years 

after  tha  period  covered  by  tiM  alXeg^tions  of  his  coaplidLikt*  Defend- 

ent  does  not  d@ny  the  exeoutlon  of  the  note^  ixor  Is  there  any  aXlega* 

tlon  In  his  affidavit  explelalag  th»  eipcaastfinces  imd^r  which  he 

ex@<!at^  tb»  note  many  y@&rs  after  the  oeeurrexiee  of  the  events  ahout 

which  hxt  eoaipliilns.     M&  action  ^^s  t&kmx  by  him  ilurlag  these  ^aisny 

yeiirs,  snsi  so  far  &b  the  r^joord  discloses  lie  never  indleated  to  th* 

bank  after  1931  th»t  he  felt  in  anywise  aggrieved  l»y  reason  of  his 

trans&etieas  with  the  bank.     It  «»s  not  until  jud£tient  was  eo^essed 

th£it  he  interposed  a  siotion  to  vaeate  the  s&ae,  and  filed  a  chaJKsery 

proeeedlng  for  aa  accounting.       e  are  itai>@lled  to  the  oofte^laslon  Uiat 

the  execution  of  the  note  in  193$  refutes  tlia  slre«B8»ta»«es  set 

forth  in  th@  affidavit,  &nd  the  only  reasonable  infar^nce  in  that 

he  gave  tlie  note  in  settloiwnt  of  an  inaebtedness  due  tlto  bai^  as 

the  result  of  his  transactions  witk  It  over  a  period  of  f®&r9» 

the  motion  to  vaoate  the  Judgment  «as  addressed  to  tins 

sound  diseretion  of  the  court,  and  after  «ar©ful  examinjitioa  of 

thi®  affidavits  in  support,  of  the  several  defeases  Interposed  we 

In  their  nature 
have  reached  the  conclusion  that  %tmf  are  too  vague  and  g^nerai/to 

Justify  the  vaestion  of  the  judptent,  ©specially  with  the  xm@xplain»d 

circuKatanee  that  the  note  was  given  m&xiy^  years  after  the  aots  c<m^» 

plained  of,     the  coi^rt  properly  dc^rnled  def*sndfeiEit«s  aoilon  to  vaeats 

the  Judgsaent.  and  therefore  th@  order  of  tim  Clroult  court  is  afflra» 

Seanlan  and  Sullivan,  JS^t  eoneur* 
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PRAIRIE  ST, 


MR.FRESIDING  JUSTICE  FiUOT  fiSLI5fSRmi.<4iEIIiIfiJJ  05"  JHS  COURT. 

Prairie  State  Bank,  plaintiff  herein,  had  judgment  by 
confession  against  defendants  upon  a  note  executed  by  them  for 
$2, 299*  59 •  flifi  statement  of  claim  alleged  that  there  was  a 
balance  due  on  the  note  of  $199 •55#  for  which  they  obtained 
judgment  of  $220,  including  attorneys*  fees  of  $28,50.  Subse- 
quently defendants  presented  a  petition  alleging  that  the  note 
was  tainted  with  usury;  that  only  $2,000  was  paid  to  them  by 
plaintiff;  thst  the  amount  of  $299,59  was  added  to  the  total 
of  the  note  as  additional  charges;  and  that  the  $299,59  is  more 
than  7%  upon  the  amounts  due  from  time  to  time.  The  court  denied 
the  motion  to  set  aside  the  judgment  and  defendants  appeal. 

The  note  represented  a  loan  by  defendants  for  alterations 
and  repairs  upon  real  estate  belonging  to  tiiem,  under  the  terms 
of  the  "National  Housing  Act."  Since  the  motion  was  predicated 
upon  a  petition  which  was  considered  by  the  court  to  be  insuffi- 
cient, we  set  forth  the  petition  in  fulls 

"Your  petitioner,  Herbert  Baer,  respectfully  represents 
to  the  Court  that  he  is  one  of  the  defendants  in  the  above  entitled 
cause;  that  the  said  judgment  is  based  upon  a  note  for  an  alleged 
amount  of  $2,299,591  that  a  judgment  was  procured  against  the 
defendants  for  $220  on  June  6,  1940;  and  that  on  July  25,  your 
petitioner  was  served  with  an  execution. 

"That  said  note  upon  which  judgment  has  been  obtained 
is  tainted  with  usury;  in  that  only  $2,000  was  advanced  and  the 
amount  of  $299.59  was  added  to  the  total  of  said  note  as  additional 
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charges.  That  said  amount  of  $299,59  is  more  than  7  per  cent 
upon  the  amounts  due  from  time  to  time.  That  the  defendant  has 
made  monthly  payments  of  $63,88  from  Msrch  20th,  1937,  up  to  and 
including  November  2nd,  1939>  making  a  total  of  $2,108.04,  that 
was  paid  on  the  said  note, 

"Your  petitioner  further  represents  that  as  the  note  is 
tainted  with  usury  and  as  the  statute  in  such  cases  provides  only 
for  the  pajnnent  of  the  principal  and  as  more  than  the  principal 
of  $2,000  has  been  paid,  there  is  therefore  nothing  due  to  the 
plaintiff  on  said  note.  Therefore  your  petitioner  prays  that 
Judgment  heretofore  entered  be  set  aside, that  this  petition  be 
allowed  to  stand  as  an  affidavit  of  merits  and  that  the  defendants 
be  given  leave  to  defend  this  action  on  a  day  to  be  set  by  this 
court.  (Signed)  HERBERT  BAM.w 

It  will  be  noted  that  the  allegation  upon  which  defendants 
sought  to  vacate  the  judgment  merely  avers  that  the  note  was 
"tainted  with  usury;  in  that  only  $2,000  was  advanced,  and  the 
amount  of  $299.59  was  added  to  the  total  of  said  note  as  additional 
charges.  That  said  amount  of  $299,59  is  laore  than  7%  upon  the 
amounts  due  fr(M  time  to  time  «■*  making  a  total  of  $2,108,04  that 
was  paid"  from  March  20,  1937|  and  "that  as  the  note  is  tainted 
with  usury,  and  as  the  statute  ***  provides  only  for  payment  of  the 
principal,  and  as  more  than  the  principal  of  $2,000  has  been  paid, 
there  is  therefore  nothing  due  the  plaintiff,"  It  is  apparent 
that  defendants  failed  to  plead  the  essential  facts  from  which  a 
.^"""'''^ court  could,  by  reading  the  petition,  determine  whether  or  not  a 
plea  of  usury  was  properly  set  forth.  The  petition  failed  to 
state  the  place  and  dates  of  execution  and  maturity  of  the  note, 
the  agreed  rate  of  interest,  or  other  circumstances  from  which  the 
court  could  fairly  determine  whether  the  transaction  was  usurious. 
It  does  not  even  state  that  the  note  was  made  in  Illinois,  where 
the  maximum  rate  of  7%  is  fixed  by  statute.  Other  states  allow 
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a  greater  percentage  of  interest.  We  think  the  omission  of  these 
essential  averments  from  the  petition  rendered  it  defective. 

It  is  generally  recognized,  and  the  authorities  hAld, 
that  charges  for  real  estate  improvecient  loans,  such  as  insurance, 
title  examination,  cost  of  inspection,  appraisal  of  the  real 
estate,  and  othar  items  are  valid  charges  which  a  lender  may 
lawfiilly  require  a  borrower  to  pay  in  addition  to  the  legal  rate 
of  interest,  (Claicago  Title  &  Trust  Co.  v.  Jensen^  27I  111,  App, 
419 j  Pushee  v.  Johnson,  166  So.  847 j  I05  A.  L.  R.  795,  at  8IO.) 
On  the  form  of  this  petition  the  court  was  justified  in  assuming 
that  the  item  of  $299,59  included  some  items  which  were  proper 
charges  against  the  loan,  and  the  mere  fact  that  defendants  were 
required  to  pay  that  additional  sum  did  not  render  it  usurious, 
without  a  specific  showing.  In  Stanley  v.  Chicago  Trust  &  Savings 
Bankf  165  111,  295,  Goodwin  v.  BisuoPf  145  111,  421,  and  in  various 
other  d'-'cisions  cited  by  plaintiff  the  courts  enunciate  the  funda- 
mental rule  that  petitions  to  vacate  judgments  by  confession,  which 
fail  to  set  up  sufficient  facts j  should  be  denied.  In  the  Goodwin 
case  the  court  said  (p.  424) j   ''If  a  party  to  a  bill  in  equity 
desires  to  set  up  and  rely  upon  the  defense  of  usury,  he  must 
allege  the  facts  showing  wherein  the  usury  consist.  A  general 
chsrge  of  usury  in  an  answer  is  not  sufficient.  ***  The  allegation 
of  the  answer  may  be  true,  and  it  by  no  means  follows  that  the  con- 
tract between  the  parties  was  usurious.  *^**  (Aiere   the  defense  of 
usury  is  relied  upon,  the  facts  constituting  the  usury  should,  as 
a  general  rule,  be  clearly  set  up  in  the  answer  and  proved  as 
alleged  **•«-,»    1^  think  this  properly  sets  forth  the  general  rule 
in  this  state. 

It  is  a  matter  of  common  knowledge  that  numerous  loans  are 
made  under  the  Federal  Housing  Act  through  banks  under  regulations 

set  up  by  the  Federal  government,  and  before  such  loans  are  made  and 
approved,  title  examination,  inspection,  appraisal  of  the  real  estate 
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and  other  prerequisites  must  be  complied  with,  which  entail 
expense  required  to  be  paid  by  the  borrower.  If  the  item  of 
$299*59  did  not  include  any  such  charges  it  was  incumbent  upon 
defendants  to  so  allege.  In  the  absence  of  any  such  averment, 
it  cannot  be  assumed  that  the  item  of  $299,59  was  all  interest; 
indeed,  it  is  reasonable  to  assome  that  part  of  tiiis  sum  was 
properly  ciiarged  to  items  which  usually  arise  under  such  circua?- 
stances. 

Defendants  raise  various  other  points  which  need  not  be 
discussed,  in  view  of  out  conclusion  as  to  the  insufficiency  of 
the  petition* 

We  are  of  opinion  that  the  court  committed  no  error  la 
denying  the  petition  of  defendants.  The  judgment  or  order  of 
the  Municipal  court  is  affirmed, 

AFFIRMiD* 
Scanlan  and  Sullivan,  JJ,,  concur « 
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fCE  PRI9§D  D'SU'/SRi©=.''ffE  OPIWltnrtjF  THE  OOURT, 


MR.PRE^IDING^"  ""^'^' 

*^*^'^*"^^    1^  17,  1940,  plaintiff  in  error,  Robert  Schuessler, 
hereinafter  referred  to  as  defendant,  was  tried  in  the  Manicipal 
court  for  obtaining  money  by  means  of  false  pretenses  in  two 
separate  cases.  Upon  his  plea  of  giiilty  he  was  sentenced  to  one 
year  imprisoniaent  in  the  house  of  correction  in  each  case,  the 
sentences  being  ordered  to  run  concurrently.  The  same  day  he 
was  coonuitted  to  the  house  of  correction  and  has  there  served 
both  sentences,  with  the  exception  of  approximately  four  months 
with  the  usual  good  time  allowance.  Defendant  sued  out  a  writ 
of  error  from  the  itanicipal  court  in  cause  No.  1706079,  and  while 
the  matter  was  here  pending  his  counsel  made  a  motion  to  consoli- 
date this  case  with  cause  No,  1706078,  "and  that  the  record,  assign^ 
ment  of  errors,  abstracts  and  briefs  filed  and  to  be  filed  in  this 
court  be  taken  and  considered  as  the  record,  assignment  of  errors, 
abstracts  and  briefs  on  behalf  of  both  causes,"  being  general 
numbers  1706079  and  1706078.  That  motion  was  reserved  to  hearing, 
but  must  herewith  be  denied  because  he  has  prosecuted  only  one  writ 

.-  ®f  error,  and  therefore  cannot  seek  the  review  of  any  judgment  which 
is  not  included  therein.  Although  defendant  sets  forth  several 
different  propositions  for  reversal  of  the  judgment,  the  principal 
groimd  urged  is  the  alleged  insufficiency  of  the  information  upon 
which  he  was  charged,  which  is:  "That  Robert  Schuessler  heretofore 
to-wit:  between  March  2nd,  I939,  and  the  l6th  day  of  February,  1940, 
at  the  City  of  Chicago,  aforesaid,  did  then  and  there  unlawfully 
and  wilfully  with  intent  to  cheat  and  defraud  by  means  of  false 
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pre tenses  obtain  from  Montgomery  Ward  &  Company,  Inc.,  various 
articles  of  merchandise,  to  the  value  of  $355.00  ***  the  property 
of  said  Montgomery  ?^apd  &   Co.,  Inc.,  with  intent  then  and  there 
unlawfully  to  cheat  and  defraud  said  Montgomery  Ward  &   Co.,  Inc., 
in  violation  of  Par.  253,  Chap.  38,  Smith-Hurd  Rev.  Statutes  of 

1937.'' 

It  is  argued  that  the  information  fails  to  state  that 
Montgomery  Ward  &  Co.,  who  were  defrauded,  believed  the  representa- 
tions to  be  true  or  relied  upon  them,  and  defendant's  counsel  says 
that  this  rendered  the  information  fatally  defective  since  iinder 
the  statute  the  information  must  allege  that  the  person  defrauded, 
relying  upon  the  false  pretenses,  parted  with  his  money.  It  Is 

undoubtedly  true  that  "in  obtaining  money  by  false  pretenses  the 

used 
false  pretenses/must  have  been  believed  and  relied  upon  by  the  de- 
frauded party  and  been  the  means  of  inducing  the  victim  to  part  with 
his  property.  They  must  be  the  direct  cause  of  the  loss  of  the 
property,"  (People  v.  Blume^  345  111.  ^2Ap   53*«)  ^^^   i*  ^^7  ^« 
conceded  that  this  essential  element  in  obtaining  money  by  false 
pretenses  might  have  been  more  perfectly  alleged  in  the  information. 
But  the  information  charges,  in  substance,  that  defendant  did  then 
and  there  by  means  of  the  false  pretenses  "obtain"  the  merchandise 
"from  Montgomery  Ward  &  Company,  Inc,"  The  information  follows, 
substantially,  the  language  of  the  statute.  In  the  instant  case 
tiae  defendant  did  not  question  the  safficiency  of  the  information 
in  the  trial  court.  Had  he  done  so  The  People  would  have  had  a  right 
to  amend  the  Information.  He  plead  guilty  to  the  indictment  and  at 
the  time  this  writ  of  error  was  filed  he  had  served  two-thirds  of 
the  time  fixed  in  the  sentence.  The  contention  of  defendant  that 
we  should  hold  the  instant  Information  fatally  defective  and  order 
his  discharge  will  not  be  sustained. 

It  is  further  urged  that  the  Information  while  speaking  of 
certain  merchandise  falls  to  state  either  the  value  thereof  or  the 
specific  dates  upon  which  it  was  obtained.  The  information  does 


XC^iaQOtq  9£fct  ***  00, ^^£$;  'io  qvIbv  oiid"  oj    ,9a±ijafirloi»fli  1o  eaXol^iB 

^.onl   ,.©0  ;&  bi;^  X'smoB^fioM  b±s^  ba»'i1&b  Jeme  iBWiti  o:i  xHjslvi&lnii 
to  e9;tif*«*S  ,V9H  b-iuK-rid-li       ^        ,  ^  :<2S   .«ja^  to  noWsIolv  nl 

si  dl     .-^©ijoie  BiM  dAlw  bBtrtiCi  ^&&ea»iiB'iq  ©kIbI  sila  noqif  §£tli;l8^ 

baaiJ 
-si)  add^  X<^  xioqif  bell©*!  bam  fesvsxlscf  nsso  eveii  d^ai/fiiNySaensd'e^q  aaXcl 

xijiA'  ^i«q  OCT  Mictoiv  &iii  Sdaijbnl  Io  aaasia  ®d;t  ii9©<f  baa  x^'iaq  bsJbkSJ^Tl 

,xioi;^BE'xolaJ:  ^idS  oi  t)&a»IXa  i;X;to©ln:®q  a'xoffi  need  avail  d'ilaJbfi  a»ecs;t»«I 

^e:woXI«l  £iolJi-B«iio1ii£  sdX'     ".sail  ^^JsquoO  i>  £t*r»3(  x^9CNH|J-jn^  aoil" 
•«.60  ^ii«d'Ejti£  ©liir  isl     ,8^ifi  fid's  8i4'J  1:0  ^niTiaal  ^dt  ^xXiisXi0«te<f»a 

tii^ti  &  b&Li  eViiji  ^X«o\4'  ©Xqos>*J  siO:  oe  friicb  ed  biiK     ,j^£joo  Xbxij   aiij^  aX 

;fB  biXjs  i&&B:^QtbfXt  ©xi^  od"  it«^XiiiJi  b#«iXq  ©K     .fK>X^iME'5«laX  91I.I   tnsfiw  od' 

to  sbiXiij-Hjwd  bg'Vis>a  iifiui  sti  b&lll  esw  'i©'i'i9  lo  tfi'W  exili  snelct  eiid 

*.  oalsd'airs   ee.   .  _„   ._j..   93|x=^oalb  J^iil 


} 

lay  the  time  between  March  2,  1939#  ^^   February  16,  1940,  and  fixes 
the  value  of  the  merchandise  at  $355*  Defendant  asked  for  no  bill 
of  particulars,  nor  was  any  motion  Eiade  to  either  quash  the  infor- 
mation or  in  arrest  of  judgment.  No  bill  of  exceptions  has  been 
preserved  and  presented  to  us,  indicating  what  the  evidence  dis- 
closed, and  therefore  defendant  is  not  now  in  position  to  raise 
these  questions.  The  time  fixed  in  the  information  was  within  the 
limitation  period,  and  that  is  sufficient  in  the  absence  of  any 
request  for  further  particulars* 

While  the  matter  was  here  pending  a  motion  was  made  by 
defendant  in  error  to  dismiss  the  writ  and  that  was  also  reserved 
to  hearing.  It  is  herewith  denied. 

No  convincing  reason  has  been  assigned  for  disturbing  the 
judgment  of  the  Municipal  court  and  it  is  affirmed* 

JUDGMENT  AFFIRMED* 

Scanlan  and  Sullivan,  JJ»,  concur. 
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?^  On"fireI"irt93^'''^'^^*^^      a^  Walter  S,  Aiierbach, 


piT   son,  as  minority  stocMiolders  of  Biltmore  Theatre  Company,  a 
corporation,  filed  their  amendod  complaint  upon  behalf  of  theci- 
selvea,  and  also  in  behalf  of  all  of  the  stocMiolders  of  said 
Theatre  Conpany,  against  Biltnrore  Theatre  Company,  a  corporation, 
and  Nathan  Bfolf,  Sam  Wolf,  Maurice  A,  ChoynsidL  and  Morris  Reingold 
as  tiie  ma;Jority  stockholders  and  managing  officers  and  directors 
of  the  corporation.  The  amended  complaint  charges  that  said 
defendants,  as  the  majority  stockholders  and  managing  officers 
and  directors  of  said  corporation,  fonaed  and  carried  into  execu- 
tiaa  a  conspiracy  to  defraud  and  injure  plaintiffs  and  other 
minority  s tocidiolders  similarly  situated.  The  prayer  for  relief 
sought,  inter  alia^  an  accounting  o£   the  acts  and  aoings  of  said 
defendants,  and  also  the  appointment  of  a  receiver  for  said 
Theatre  Company,  The  answer  of  said  defendants  denied  all  charges 
of  conspiracy  and  fraud  alleged  in  the  amended  complaint;  denied 
any  mismanagement  in  the  business  of  the  corporation;  denied  that 
plaintiff  .inna  A,  Goodman  was  excluded  from  participating  in  the 
affairs  of  the  corporation  or  that  information  had  been  refused 
her  by  said  defendants.  The  cause  was  referred  to  Ninian  H,  Welch, 
a  master  in  chancery,  to  take  testimony  and  report  the  same  to  the 

court,  together  with  his  conclusions  of  lav/  and  fact.  D-oring  the 
hearing  of  the  cause  before  the  master  the  trial  court  upon  motion 
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of  Meyer  L,  Kence,  Michael  Kraemer,  David  Rogoff,  Emaimel  B, 
Simon,  Frances  M,  Hohe,  Executrix  of  the  Estate  of  Gus  Rohe, 
aeceased.  Rose  Mandel  Wolf,  Sarah  J,  Choynski,  Bettie  E,  Relngold, 
Sam  Rogoff,  Lola  Simon,  Belle  Simon  and  John  P»  MacKinnon  they  were 
allowed  to  enter  their  appearance  as  additional  parties  defendant 
and  to  file  their  ansvrer  to  the  amended  complaint,  'Ihey  then  filed 
an  answer  to  the  amended  complaint,  from  which  it  appears  that 
aside  from  the  original  individual  defendants  named  in  the  cause, 
Abraham  Auerbach,  a  brother-in-law  of  Mrs,  Goodman,  and  the  heirs 
at  law  and  next  of  Kin  of  Sarah  Reingold,  deceased,  said  defendants 
were  the  o^mers  of  all  the  remaining  outstanding  stock  of  the 
Theatre  Company,  Said  answer  also  denies  that  plaintiffs  were 
entitled  to  the  relief  sought;  denies  that  they,  said  defendants, 
authorized  the  filing  of  the  amended  complaint  in  their  "behalf; 
states  that  they  have  been  stoc  .holders  in  suid  Theatre  Company 
for  fflore  than  fifteen  years  last  past,  in  which  time  they  have 
been  personally  acquainted  %lth  the  directors  and  the  officers  of 
the  corporation  and  repeatedly  transacted  business  vdth  them,  and 
that  they  have  absolute  confidence  in  the  honesty,  integrity  and 
ability  of  said  officers  and  directors;  states  that  the  charges 
brought  by  plaintiffs  are  unfounded  in  law  and  in  fact,  that  said 
proceedings  were  not  brought  in  good  faith,  and  that  the  amended 
complaint  should  be  dismissed.  On  May  4,  I938,  on  his  own  motion, 
Walter  S,  Auerbach,  plaintiff,  was  dismissed  as  a  party. 

fhe  master,  after  a  lengthy  hearing,  filed  a  report  re- 
eommending  that  the  amended  complaint  be  dismissed  for  7»'ant  of 
equity.  The  report  was  confirmed  by  the  trial  court  and  a  decree 
was  entered  in  accordance  with  the  report.  I&s,  Goodman  appeals 
from  the  decree. 

The  master  who  heard  the  evidence  and  made  the  report, 

the  late  Ninian  H,  teelch,  was  an  able  and  upright  member  of  the 
Chicago  bar  for  many  years.  The  report  contains  such  a  clear 
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statement  of  the  issues  and  the  evidence,  and  the  conclusions  of 
the  master,  that  we  set  it  out  practically  in  toto< 

"Master's  Report. 

"1,  »  *  * 

M2,  *  »  »  [Refers  to  allegations  of  the  amended  complaintj 

"3.  On  September  8,  1920,  the  defendant,  Biltmore  Theatre 
Company,  became  incorporated  under  the  laws  of  the  State  of  Illinois; 
the  principal  asset  and  only  income-srielding  property  ovmed  by  said, 
corporation  consists  of  a  building  situated  upon  the  premises  commoDH 
ly  kno^m  and  described  as  2048  West  Division  Street,  Chicago, 
Illinois,  which  building  contains  a  moving  picture  theater,  six 
stores  and  five  offices;  the  rents,  issues  and  profits  derived  from 
the  leasii^  and  operation  of  said  real  estate  constitute  the  only 
source  of  income  of  said  defendant  corporation. 

"4.  At  the  time  of  the  filing  of  the  amended  complaint, 
the  plaintiffs,  Anna  A,  Croodman  and  Walter  S.  Auerbach,  owned  818 
shares  of  coiaraon  capital  stock  of  the  defendant  corporation  out  of 
a  total  of  4842  shares  outstaJOding;  and  at  said  time  the  defendants 
owned  said  coTamon  capital  stock  in  the  following  amounts  set  opposite 
their  respective  names: 

Name  Huaber  of  Shares 

Nathan  lolf  933 

Sam  Wolf  574 

Maurice  A.  Choynski 933 

Morris  Heingold, , 592 

"5.  During  the  pendency  of  the  present  proceedings  'Sialter 

S,  Auerbach  withdrew  as  one  of  the  plaintiffs  and  under  date  of  May 

4"#  2.937»  signed  an  affidavit  setting  forth  the  reasons  prompting 

his  abandonment  of  the  cause  of  action  alleged  in  the  amended 

conplaint,  After  the  taking  of  various  audits  of  the  books,  records 

and  accounts  of  the  Biltmore  Theatre  Company,  said  Auerbach  arrived 

at  the  conviction  that  the  management  of  the  defendant  corporation 

by  Nathan  Wolf,  Sam  i**olf,  Maurice  A,  Choynski  and  Morris  Reingold 
had  been  honest,  efficient  and  well-intentioned;  that  said  defend- 
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ants  never  entJered  Into  any  conspiracy  to  appropriate  the  assets 
of  said  corporation  for  their  own  use  and  Ijenefit,  and  that  no 
fraud  had  ever  been  practiced  by  any  of  said  defendants  in  the 
course  of  exercising  their  duties  as  officers  and  directors  of 
said  corporation* 

"6,  Upon  his  withdrawal  as  one  of  the  plaintiffs  in  the 
present  cause,  Walter  S,  Auerhach  transferred  all  of  the  shares  of 
common  capital  stock  of  the  Biltmore  Theatre  Company  theretofore 
appearing  of  record  in  his  name  to  his  mother,  Anna  A,  Goodman, 
who  thereafter  continued  as  the  sole  and  surviving  plaintiff  here- 
in; although  the  amended  complaint  purports  to  have  been  filed  for 
and  on  behalf  of  Anna  A.  Goodman  and  all  other  stockholders  similarly 
situated  who  may  wish  to  Join  with  her,  none  of  such  stockholders 
took  any  action  in  support  of  the  amended  complaint* 

"7,  On  August  31,  1937*  Meyer  L,  Kenoe,  Michael  Kraemer, 
David  Rogoff,  Saanuel  B,  Simon,  Prances  M.  Rohe,  executrix  of  the 
estate  of  Qus  Rohe,  deceased.  Rose  Mandel  Wolf,  Sarah  J.  Ghoynski, 
Bettie  E.  Reingold,  Sam  Rogoff,  Lola  Simon,  Belle  Simon  and  John 
P,  MacKinnon,  constituting  all  of  the  remaining  stockholders  of 
the  defendant  corporation  (aside  from  Abraham  Auerbach,  brother- 
in-law  of  the  plaintiff  Anna  A,  Goodman)  secured  leave  of  court  to 
intervene  as  parties  defendant  and  filed  their  answer  to  the  amended 
complaint  declaring  that  the  charges  made  by  the  plaintiff,  Anna 
A,  Goodman,  were  unfounded,  denied  that  said  plaintiff  was  entitled 
to  any  relief  herein  and  prayed  that  the  amended  complaint  be  dis- 
missed. Said  answer  further  set  forth,  among  other  things,  that 
said  defendants  had  been  stockholders  of  the  Biltmore  Theatre 

Company  for  more  than  fifteen  years  and  as  a  result  of  long  ac- 
quaintance with  the  defendants,  Ha  than  IVolf,  Sam  Wolf,  Maurice  A« 
Choynskl  and  Morris  Reingold,  said  minority  stockholders  had 
absolute  confidence  in  their  honesty,  integrity  and  ability  as 
officers  and  directors  of  said  corporation  and  were  completely 
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satisfied  with  their  administration  of  the  affairs  of  the  Blltmore 
Theatre  Company* 

"8»  Abraham  Auerbach,  brother-in-law  of  the  plaintiff, 
Anna  A,  Goodman,  neither  supported  the  plaintiff  In  the  prosecution 
of  the  amended  complaint  nor  Joined  the  other  minority  stockholders 
in  praying  tLat  the  same  be  dismissed;  said  Abraham  Auerbach  accord- 
ingly appears  as  the  only  stockholder  who  maintained  a  neutral  posl- 
ticm  in  regard  to  the  controversy  between  the  plaintiff,  Anna  A. 
Qoodman  and  the  defendants,  Nathan  V^blf,  Sam  'Olf ,  Maurice  A» 
Choynskl  and  Morris  Reingoldj  all  the  other  stockholders  of  the 
Blltraore  Theatre  Company  resisted  the  charges  made  by  iknna  A,  Grood- 
man  in  the  amended  complaint, 

♦»9,  On  or  about  January  15,  I929,  Ha  than  i^olf,  Sam  vvolf, 
Maurice  A,  Choynskl,  Morris  Beingold,  waiter  S,  Auerbach  and  Anna 
A,  Goodman  were  elected  directors  of  the   defendant  corporation} 
the  defendant,  Sam  olf,  died  during  the  pendency  of  the  present 
proceedings  and  Rose  Vjolf,  his  widow,  thereupon  was  elected  a  member 
of  said  board  of  directors  to  fill  the  vacancy  caused  by  his  death} 
the  by-laws  of  the  said  corpora tloa  provide  that  the  board  of 
directors  shall  b«  comprised  of  the  same  members  from  year  to  yBar 
unless  chajiged  at  a  siibsequent  meeting;  aside  from  the  election  of 
Rose  Itolf  as  a  director  to  fill  the  vacancy  occasioned  by  the  death 
of  Sam  «olf,  no  directors  were  elected  for  said  defendant  corpor- 
ation since  Jsuimary  15,  I929. 

"10,  On  or  about  January  15,  1929#  the  directors  of  the 
corporation  appointed  the  following  persons  to  serve  as  officers 
of  said  corpora tionj  President,  Morris  Reingold;  Vice-president, 
Anna  A,  Goodmani  Treasurer,  Nathan  Wolf;  Secretary,  24aurlC€  A, 
Choynskl,  No  officers  have  been  appointed  for  said  corporation 
since  January  15,  19^9,  and  said  persons  have  continued  as  the 
duly  appointed  and  acting  of  Ulcers  of  said  corporation  down  to 
the  present  tlB», 

"11,  The  amended  complaint  sets  forth,  among  other 
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tilings,  that  on  or  about  February  1,  1933,  the  defendant  Nathan 
liolf  entered  into  a  conspiracy  with  the  defendants,  Sam  'f^jolf, 
Maurice  Choynsici  and  Morris  Reingold  for  the  unlawful  and  fraudulent 
purpose  of  depriving  the  plaintiff,  Anna  A,  Goodman  and  other  stock- 
holders of  said  corporation  of  their  rights  and  interests  as  sueh 
stockholders,  and  to  exploit  and  divert  its  assets  for  their  owa. 
private  benefit.  The  amended  complaint  charged  that  in  carrying 
into  execution  said  alleged  conspiracy  the  defendants  were  guilty 
of  various  acts  of  misconduct  consisting,  among  other  things,  of 
the  following:  that  said  managing  stockholders,  officersand  directors 
made  false  and  fraudulent  entries  upon  the  books,  racords  and  account 
of  said  corporation,  and  that  said  corporate  records  were  kept  in  an 
improper  and  disorderly  manneri  that  daring  the  period  from  February 
I,   1933i  to  May  31,  1935*  the  defendant,  Nathan  Wolf,  wrongfully 
took  credit  upon  the  accounts  of  the  defendant  corporation  for  variou 
sums  of  money  for  miscellaneous  items,  supplies,  repairs  and  insur- 
ance; that  the  sum  of  $360  was  improperly  charged  upon  the  books  of 
said  corporation  as  a  liability  owing  to  the  defendant,  Maurice  A, 
Ghoynski,  for  the  rendition  of  bookkeeping  service s|  tliat  the  defend- 
ants did  not  retire  Junior  mortgage  bonds  issued  by  said  defendant 
corporation  in  an  equitable  manner  but  preferred  themselves  over  the 
plaintiff  J  and  that  thie  defendant  corporation  paid  the  sum  of  $200 
to  one  August  Rohe  and  the  further  sum  of  $300  to  the  defendants, 
or  either  of  them,  in  payment  of  the  junior  mortgage  bonds  without 
the  surrender  or  cancellation  of  any  bonds, 

"12,  At  the  time  of  the  incorporation  of  the  defendant, 
Biltmore  Theatre  Company,  the  amount  of  its  authorized  capital  stock 
was  fixed  at  the  sum  of  $200,000,00,  divided  into  five  thousand 
shares  of  common  stock  and  twelve  hundred  and  fifty  shares  of  preferr* 
stock;  thereafter,  on  or  about  May  15,  1925,  all  of  the  outstanding 
shares  of  preferred  stock  were  surrendered  and  cancelled  in  the 
following  manner:  under  date  of  May  15,  1925,  the  defendant  corporatii 
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♦ix  ©oiittsM  ^i^aeMslsi)  arid-  od"  gnXwo  xd-iXiEffiiX  b  as  aoid-aioqioo  .fcXse 

-baol'ib  Q^  d-arfw    leyolvisa   gnJtqasaWoo'J  1©  aoli-ibstoi  siii  nol   ^XilEiixorfD 

iji^baal^b  btsQ  x^i  b©-U£8i  aijnocf  sgead-ioffl  loXm/t   &iti9t  &oa  bib  zitiB 

Bdi  1&VO  ssvXaaflifciii  fo©'i^sl9iq  issd  lenttam  &ld&Slvp9  ns  itX  flo±:f3Toqioo 

00S$  lo  luwe   Slid  bloq  floid-sioq-xo^  SoBbaelfifb  «itf  d-sri^t  ba&  jUldnleXq 

^hiimbaol&b  ad;^  ck^  m^^  lo  ia«r«  larid-  jjrfl  sri^f  hOB  stffoH  c^aujirA  ©no  oct 

di^cddiw  abaotf  osfigdioffi  loxnut  »d^  lo  ^awtfisq  fil  ^«iMf;t  lo  isrid-ls  iro 

^atnocf  vns  1©  aoUBllQoa&o  to  T©to9iijjB  eri^f 

^Jn:iLEiclrb  Qdj   lo  xioXJ^  iioq'f.ooni  »ri:^  lo  &&tt  ^Ai  SA     .SX** 

iioode  Sji,ilqif.o  besiicnildifs  »:tX  lo  ;timoflUi  ©rid-    ^^casqateC  dtc^ssrir  srcopuXxci 

i>«BaifOil«'   9vil  oi^fl-i:  baftivlfe   ^OO.OOO^OOii^  lo  msiZ  add"  ;tis  boxll  ••» 

iielsiq  lo  B©i.sri2  x^lll  Bfie  bBibmid  9Vlm'd  Ms  jIo©d-a  noioBoo  lo  ae^ads 

^Ibaat&iiiQ  wid  lo  XXe  ^^S^X  «'^X  Tjait  duotfa  ao  no  ^istflaenerii   jDiootB 

wfcf  ill  bsXXsonBO  6jHi5  66i»£i««iiiis  S'isw  atooda  Jbenslsnq  lo  B»n«if« 


-7- 

executed  a  Junior  mortgage  trust  deed  upon  the  said  premises 

owned  by  it  as  security  for  the  payment  of  a  series  of  680  junior 

mortgage  bonds  in  the  aggregate  sum  of  $116,000*005  said  junior 

mortgage  bonds  were  distributed  to  the  various  stockholders  of 

the  defendant  corpora tioa  in  exchange  for  their  shares  of  preferred 

stock  which  were  thereupon  surrendered  and  cancelled, 

"13*  Under  date  of  March  20,  1933,  the  plaintiff,  Anna 
A»  Goodman,  entered  into  a  certain  written  agreement  with  the 
defendants,  Nathan  tVolf,  Sam  f®lf,  Maurice  A,  Choynski  and  Morris 
Reingold  and  Walter  S,  Auerbach  wherein  each  of  said  persons  agreed, 
among  other  things,  to  refrain  until  May  IJ,  1941,  from  taking  any 
action,  by  foreclosure  suit  or  action  at  law,  to  enforce  payment  of 
any  of  the  junior  mortgage  bonds  owned  by  each  of  said  persons  in 
the  event  of  a  default  in  the  payment  of  an  installment  of  interest 
or  principal  due  upon  any  of  said  bonds;  said  agreement  further 
provided,  among  other  things,  that  in  the  event  the  Biltmore  Theatre 
Company  would  thereafter  make  any  payment  of  principal  or  interest 
upon  said  junior  mortgage  bonds,  *such  payment  or  payments  shall 
be  distributed  to  each  of  the  parties  ***  pro  rata  according  to  theii 
respective  holdings  ***t,  g^^  g^id  agreement  further  provided  that 
in  the  event  of  the  violation  of  said  agreement,  said  persons  were 
released  from  its  restrictive  provisions, 

"14.  Anna  A.  Goodman,  the  sole  and  surviving  plaintiff  in 
the  present  suit,  contends  among  other  things,  that  the  defendant, 
Hathan  Wolf,  along  with  said  Sam  volf ,  Morris  Reingold  and  Maurice 
A,  Choynski,  violated  the  terms  of  said  agreement  of  March  20,  1933> 
in  that  said  defendants,  in  managing  the  affairs  of  the  Biltmore 
Theatre  Company,  caused  themselves  to  be  preferred  over  the  plain- 
tiff ia  regard  to  the  amount  of  payments  made  on  account  of  junior 
mortgage  bonds, 

"The  Master  finds  that  as  of  September  30,  1935,  the 
defendant,  Nathan  Wolf,  had  received  the  total  sum  of  $1,700,00 
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»ssxRrf»T:q  blBZ   &d$  fioqw  feeafc  ^sj3ij-   ^sgjsgif^PME:  lolfUit  6  b»iiJ9«x^ 

lolnut  08d  to  a-aiiea  s  lo  J-iT««5X>:»q  ox(;t  lol  -^cflawofts  as  ;H  t^f  b&avo 

lohwl,  bias   ;0a*OOO, dll$  to  msss.  oifss^iisaa  eif^  Hi:  s^izcxf  ©gagchioai 

AffBA  ^.llWaifilq  Slid-  ^ci^l  ,0£  ii»g:j?ifl  to  «j»'af)  ^©feaU     *^I* 

^b&Bi^B  eito«T:©q  feijsa  lo  fioiis  £ij:»^»ri«r  rfoa<f^»i;/i   ,b  is^Ii^W  bos  i»IodfildJI 

fii  asoa-rsfq  bias  lo  ifo,?©  "^d  b&ime  zbnm  B^e.'^iiom  lohiLi  9£iS  lo  y^aa 

''--'iB;i£Ll  lo  ^ a^inlL^i tsnl  hb  lo  J-Hssrcsq  SFfd"  joi  *i«sl<9£i  a  to  ^tnav*  eili 

lOfii'issI  iM&m&etiiei  blsi   ydbaod  bia?,  lo  ^a  ao«j«  «i/b  laqlonliq  fio 

f^i^tieflT  eiofEt:fI±S  sfi^  j^nev©  mii  ml  taricf  ^asfliilJ^  isdd-o  ^aooB  ,b9blTetKj 

:tasi'is4"fli  lo  Ifiqi:oj!3:i:-     '  -  tnsBJ^dq  ^so  »3ififfi  lad-lasn^rfcJ  bX»ow  •'^luaciBKrO 

Ilsrie  e^nsfli^iso  lo  rfai^t'^csq  rf^i^s'    ^abflcxf  «3j88tioai  Tolrmt  bJtaa  isoqi/ 

x-'^ilj  Ou   gflliJiosofj  .^J-sT  O'       ■"'■'    3©l;J*ii5q   erij  lo  rfosrs  o^  ba^mfi^eJtb  scT 

iBiiJ-  bsbtvoiq  iftrict'xifl  jxi&iuoc'iga  biBC  bit-;    j»***  egfllblorf  «vldDeq2« 

919W  aaoaiaq  blse   ^;)n9iss©i3B  fclBs  lo  iiotisloirv  sriJ^  lo  cfit»v«  ©jti;f  at 

.afioleivo'sq  ^vWol-itseii  sti  bjciI  be?.Q»l9i 

at  YliialiiLq  afiJtvivira   fSiitii  ftXos  a*[^   ^^tambool?  .A  scacft.     .M** 

^jnBbfl3l9b  ©fid  ^iriW"   ,3SJCilri:t  aexi^o  gfloas  abjas^itoo  ^tJtf/2  in3e9*iq  Bdt 

ooltf  5Io8fijt9/i  aitioK  j^Io^'  iswffc  blF.8  dJlw  snbis   ^llo*^  a&iiiB^ 

tcL9i  ^^)^  do-iiiM  lo  J-n«>jir99is'i  6ii?'£  lo  amisJ-  sifcf  dscTsXoIv  ^iJlafl-^oriO  sA 

sioffijiitl  9ii^  lo  eilallB  mit  gta^eWBiB  ixl   ^ac^riiibnsleb  bliss  d-Gjcf:f  at 

-niaXq  ori*  iftvo  fo^*tT©l9nq  sd  o:f  s'Hrlssiasxf^  h9sffBti  ^tn.oqflioO  ttti-wftrft 

lojtm;!;  lo  imsooon  ao  sham  ec^nesncsq  lo  tttssoiE&  Bd^  oi  fi^tjsei  al  Jttf 

.zbnocf  ©sBScftroit 
«ni   t?£^X  tO£  •is^9;tos8  lo  ejs  ;tarfi  BbHll  i^eaM  »xfT" 


on  account  or  in  retirement  of  said  junior  mortgage  bonds  owned 
and  held  by  him;  said  sum  of  $1,700,00  represented  56-2/3%  of  the 
total  amount  of  his  matured  junior  mortgage  bonds  down  to  and  in- 
cluding September  30,  1935 J  during  said  period  of  time  Anna  A* 
Goodman  received  $1,800,00  from  the  defendant  corporation  on  account 
or  in  retirement  of  junior  mortgage  bonds  owned  and  held  by  her;  said 
sum  of  $1,800,00  was  equivalent  to  56-1/4%  of  her  matured  junior 
mortgage  bonds  as  of  September  30,  1935« 

"The  Master  Finds  and  Concludes  that  the  plaintiff,  Anna  A. 
Goodman,  has  wholly  failed  to  establish  that  Nathan  Wolf  or  the  de- 
fendants, San  Wolf,  Morris  Reingold  and  Maurice  Ghoynskl  preferred 
themselves  over  the  plaintiff  with  respect  to  the  payment  of  interest 
or  principal  due  on  account  of  their  matured  junior  mortgage  bond 
holdings;  it  further  appears  that  after  September  30,  1935*  addi- 
tional payments  were  from  time  to  time  made  to  the  defendant,  Nathan 
Wolf,  and  the  plaintiff,  ilnna  A,  Goodman,  on  account  of  their  re- 
spective junior  mortgage  bonds,  and  as  a  result  of  said  distribu- 
tions, the  plaintiff  received  payment  t©  the  extent  of  65%  and  the 
defendant,  Nathan  l.olf,  to  the  extent  ©f  63%  of  their  respective 
holdings  as  of  February  1,  1937« 

"The  Master  Finds  and  Concludes  that  the  plaintiff  has 
failed  to  establish  that  the  retirement  of  said  jimior  mortgage  bonds 
by  the  Biltmore  Theatre  Company  was  made  in  an  illegal  and  inequi- 
table manner  or  that  the  same  constituted  wrongful  or  oppressive 
conduct  on  the  part  of  its  managing  officers  and  directors,  and  the 
plaintiff  has  wholly  failed  to  prove  that  the  manner  of  making 
interest  and  principal  payments  on  account  of  said  junior  mortgage 
bonds  warranted  the  relief  prayed  for  in  the  amended  complaint, 

"The  Master  Finds  and  Concludes  that  neither  the  defendant, 
Nathan  Wolf,  nor  the  defendants,  Sam  Wolf,  Morris  Reingold  or  Maurice 
GhoynsidL,  as  majority  stockholders  and  managing  officers  and  directors 
of  the  Biltaaore  Theatre  Company,  entered  into  any  manner  of  conf 


w^8» 
jboxiwo  ajsaoci"  sgiea;^"!!)^  ioJtajd(,  ZiLna  lo  ;)^xi«Bi«iJtJ'9a  ax  "io  Souooob  aj 

pA  jsaoA  aai^  lo  l)oii&q  Ijjt^a  antoj^Jb  1^4 ^JE  ,0£  it»«&E»;tq9a  ]^aXbvlo 

;rniK>oOia  no  xioJuTB'Xoqioo  inalifls'isl)  &iii  moil  aQ.OOB^X^  bavisosi  aattfeooO 

jblaa   ^nsri  x^  bl©ii  JiiCii  tormo  efenoa  s»a&ai'iom  'xoi:ni<{,  lo  in^i^ilj^'i  al  10 

•xolfUL'Q  l5»ittJj5S  loii  lo  ^>\I-^^  od^  cfflfeiavjU/ps  a*w  00,008,1$  lo  sirs 

«^£€X    «0c    a$C(£3@J^qd<^    lo    Sa    8£l«04    9SfiS^10flI 

-&ij  Strict  10  IXo*-/  «*irf^BH  -j.a££i^  xieiXcfii^e©  o^  feeXjUl  >cXXoriw  esil  ^aabooO 

fe»iiel0'^q  i2£aiix««^->  ©siiii^  iiim  blo-^l9fi  slaioM  ,lX©«f  OfiE  ^aiaAba9l 

:f2Bi©jfii  1©  Ja^flTsiaq  ©d;^  oi  d-osqas-s  diXw  llicTiiiAXq  fitid^  isvo  es-vXegisaiid- 

iiitocf  saa^d'^QCi  laxxiLt  b&'Witmi  ilsdi  'to  iauoao©  no  •^b  XaqioaXiq  10 

«il)£)B  i^£^X   »0£  i»ciJB»;Jq«ii  lai-l/s  ifsM^  eiaeqqa  la^oj:/!  Ji   legnxWorl 

xiBdcJ-tiH  <c^xisMsl0i>  9£iS  Ovt  ©fcsfii  aiifXi  od"  aei^  ao'xl  Mtaw  sd^aaffCAq  XBaol;:t 

-.91  iX©il;j  lo  cTistfoaoB  ao  ,iifiiebooi)  ^&  AfioA  ,'itXd^al«Xq  ari;J  bOQ  ^IXa'f 

-JUdlLtaxb  wXfiJB  lo  iLii&Bi  u  at;  fcits  ,*faaocf  esaa^^ioa  lolmii  «vXd-©»qe 

9iri;f  &eut  §^€S  lo  iuQ-^m®  ©sd>^  at  *flefliis»Q  b«vXe&©^  llliJjiXftXq  ariJ   ,eiioi^ 

©t:;?05ki3S'i  iXsfio'  lo  =.;£d  lo  ;^fl&^XG  ®^i  oS  ^IXoV)  nB£Ltail  ,;^fljsfc«sl©b 

*Si^^  »-t  xn««H€f9'i  lo  siiEt  e^XbXoi- 

efaaocf  ©gsg^tioifs  'ioi£ii;(,  filjua  lo  ia&mr'%±3 mi  sa^  JadJ^  dlciXdedSBo  aJ  SsXIbI 

-IcpafiJ:  lifiB  XsaaiXi  xw  aX  9£>am  a.w  XPi»^>K>^  »'cJ-fl©ifI  ©icwJXXH  ari;^  xd 

©visaonqqo  'lo  Xiilsxio'iw  i3©;tji;fXie£io»  snuae  wi;?  ,J'iiri;J  10  i9tmuR  Bids:} 

9dS  l^fi  ,8ao^d@?Xi»  bHB  sidoX'^^lo  SJUsfiOAis  eti  lo  ;iiiq  Biii  no  ;t9jy£)aoo 

jpiMajK  lo  *i®iift««  ai4*  ;t«£l*  ©voiq  oi  bQll&l  xXXoiiw  asd  lli^nX^Xq 

«ja8CtioiH  loXfiyt  ^138  "i©  iiwosoQ  ao  a^asc^^q  Xjaqlaniiq  btus.  ia^i&ial 

♦  d-nXalqjaoo  b»£ua©iifi  snii  ai  i&l  b&^siq  leiXei  odi  b^ia&i-um  afiaod 

soi'^iiM  '10  bXosfllB^-    aliiofc  ,lXo&1  ffl»c  ^atnisXtfifelsb  arit  100  ^tXoV:  osd^eM 
tioiOQiXb  boA  aiQOl'ilo  jpi«t8««*«  bsm  a-iafeXoxtsooi^E  x^X^otam  aa  ^XJLaxriodO 

_^r«nn    ^«t    >rAMMa.Mi   -emit    n'i'<<f>    fvA«>A3^atA     .  vrrc•/TRt/^.'"''    on-.i- a Aff T    a«mflr.°t  T  fff    BH.'t    '^n 


splracy,  in  February,  1933#  or  at  any  other  time,  to  exploit  the 
assets  of  said  corporation  for  their  own  private  benefit  to  defraud 
the  plaintiff  and  other  stockholders!  the  plaintiff  has  failed  to 
establish  any  fraud  on  the  part  of  said  defendants  or  that  the 
latter  at  any  time  acted  in  bad  faith  ia  performing  their  duties 
as  officers  and  directors  of  the  Biltaore  Theatre  Company,  mis- 
managed its  affairs  to  the  detriment  of  other  stockholders,  or 
acted  in  illegal,  wrongful  or  oppressive  manner  entitling  the  plain- 
tiff, Anna  A*  Goodman,  to  the  reHfef  sought  by  the  amended  complaint, 

'♦15.  The  Tsrltten  agreement  entered  into  under  date  of  March 
20,  1933>  between  said  plaintiff  and  the  defendants  contained  a 
schedule  of  junior  mortgage  bonds  owned  and  held  by  each  of  said  con- 
tracting parties  and  all  of  the  other  stockholders  of  the  Biltmore 
Theatre  Company,  including  August  Rohej  the  plaintiff  asserts  that 
said  schedule  is  conclusive  and  must  be  taken  as  a  complete  and 
accurate  list  of  such  bonds  which  remained  outstanding  as  of  March 
20,  1933*  and  further  maintains  that  any  bonds  omitted  from  said 
schedules  must  be  considered  as  having  been  paid  and  cancelled  prior 
to  March  20,  1933. 

•♦The  Master  Finds  that  the  schedule  of  bonds  annexed  to  said 
agreement  of  March  20,  1933#  was  incorrect  in  various  particulars, 
including,  among  others,  the  following;  (1)  said  schedule  omitted 
bonds  number  340  and  341,  each  in  the  sum  of  $100,00  due  May  1?, 
1933i  owned  by  August  Rohe;  said  bonds,  although  not  scheduled,  were 
unpaid  and  outstanding  as  of  March  20,  1933;  (2)  bonds  numbered  229, 
264  and  368  each  in  the  sob  of  $100,00  maturing  respectively  on  the 
15th  day  of  May,  1931,  1932  and  I934,  owned  by  Nathan  '^olf ,  were 
omitted  from  said  schedule  although  they  had  not  been  paid  and  caj*- 
celled  prior  to  inarch  20,  1933;  and  (3)  said  schedule  failed  to  list 
bond  number  346,  in  the  sum  of  $1,000,00,  due  on  May  15,  1933,  owned 
by  the  United  States  Audit  Company.  Said  bond  remained  outstanding 
and  unpaid  as  of  March  20,  1933. 


bUBtlLBb  ot  jlleiiecf  s^evltq  asao  iledi  ^ol  xiolc^Gioqioo  filae  lo  8.t9B8s 

©dj   -      ,     :o  s:faiib£tBlQb  feiaa  lo  J-^sq  «fW  no  hUBlli  x«b  iia±I<fs:f8& 

-sjtff   ^^tfiJSQato^  9i;;Js©fiT  ©idfiJXlS  9dt  to  sio^tjfiilb  fens  sisolllo  es 

rio'isM  "io  ©tab  i&bBii  od-«x  fesiedne  d-aefitoe-rsu  ne^itliar  «dT     »1$X" 

Mar;  »^9lqff!oo  6  a«5  ii93Ije5  &4  4ajm  b£i&  ©vlaifXoaco  sX  ^lub^dot  bice 

blfi&  faoi'l  be^iiMo  efcaod  -^ja*  Jafi5   enXfiitnX^fl:  i»ti:iiu1  f>«fl  ^cC^-i  i^iS 
i-jXiq  LeXX^sjOiss  Ins  ^i^iq  £[f>90  sBXvjsii  as  bs'isfcXecoo  fttf  J'ai;fl!  aeXJJbeiloe 

,CX  xs!til  ©xfi»  t>u,aoX<v   io  iuu2   ©rid-  al  do^as  ,X*t.  ^sfi^  ©H  t©tf«oxt  stcux^ 

©19W  ^LsXirbSiioE  joa  ilsifOfijXa  %si>e<KJ  oXise   |9d«Ji  ivs^J^  X^  bwwfo  »^££^X 

^^S  bci&cteLrfi  s^uccf  (S)   iCt^i  «fc*S  dorudi  lo  as  anX-ciiaita^iJO  ims  btsqau 

feffJ^  n     -"cXovX;}  ot-qasi  s£iXi:i;:^«ffi  00«CK)X^  lo  Mrs  aufj  iiX  nsB®  8d£  I«IjB  >^^S 

--:iBt)  bxiB  ijXj^q  rto»</  ij..€>G.  ii$ii  "^dii _  Mri/ksodilB  sXi/fceiioq  fclsjs  ntotl  fiei^^Xfc© 
JaXX  OJ  i;sXXt;'t  elkibodoa  bias  H)  iMia  i£c^X  «U£  rioii^  oJ  aoXiq  f)eXX90 
b©xr«rd  t^^?^  ««I^  Xfi^  «o  0Hb.  ^Q*:j»QO&x^^  ^"^  auja  ©xl:t  aX  ,^t  lacfjcuis  fcnocf 

3iiXitafi;tffijeo  fesffiacei  Isfiotf  Jbiv?c     .^oBBqfflcO  ;J.tbpA  e©;f»3>s  bB&inja  Qdi  \d 
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"The  Master  Further  Finds  that  on  or  about  May  15,  1933> 
the  Biltmore  Theatre  Company  paid  the  sum  of  $200,00  to  itUgust 
Rohe  in  retirement  of  junior  mortgage  bonds  number  340  and  34-l> 
then  owned  and  held  by  him,  which  remained  outstanding  and  unpaid; 
said  payment  was  made  in  exchange  for  the  surrender  and  cancellation 
of  said  bonds  and  constituted  a  proper  disbursement  of  corporate 
funds|  in  November,  1933,  June* I9 34  and  December,  19 34-,  August 
Rohe  received  the  respective  sums  of  $68,00,  $68,00  and  $6o,00,  evi- 
denced by  checks  of  the  Biltmore  Theatre  Company,  in  payment  of  inr- 
stallments  of  interest  due  and  owing  on  account  of  outstanding 
junior  mortgage  bonds  oimed  by  him  at  said  times;  said  payments  of 
interest  were  likewise  proper  disbursements  of  corporate  funds* 

"The  Master  Finds  that  in  June,  1934,  February  1,  1935, 
and  March,  1935,  the  defendant,  Nathan  Wolf,  surrendered  bonds 
number  229,  368, and  246,  each  for  the  sum  of  $100,00,  to  the 
Biltmore  Theatre  Company  for  cancellation;  said  bonds  remained  out- 
standing and  unpaid  at  said  respective  times  and  their  retirement 
is  entitled  to  be  treated  as  proper  disbursement  of  corporate  funds 
by  the  Biltmore  Theatre  Company, 

«The  Master  Further  Finds  that  in  July,  1935,  the  defendant, 
Nathan  Wolf,  received  the  sua  of  $800,00  from  the  defendant  corpor- 
ation in  payment  of  the  balance  due  on  account  of  junior  mortgage 
bond  number  303>  then  owned  and  held  by  himj  the  correct  balance 
due  on  said  bond  amounted  to  the  sum  of  $800,0G  and  accordingly 
said  expenditure  was  proper  and  did  not  result  in  any  overpayment, 
as  contended  for  by  the  plaintiff,  Anna  A,  Goodman. 

♦•16.  The  plaintiff,  pjmsi   A,  Goodman,  contends  that  the 
said  defendants  are  chargeable  with  mismanagement  of  the  affairs 
of  said  corporation  in  that  interest  payments  v/ere  made  on  various 
of  said  junior  mortgage  bonds  to  persons  other  than  the  actual 
owners  and  holders  of  the  bonds  to  which  said  interest  install- 
ments appertained;  the  plaintiff  alleged  that  in  June,  I935,  interest 
payments  were  made  to  Morris  Heingold  and  Nathan  Wolf  on  account  of 
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Xitifc^oe  ©jdJ  flarii)'  TstHo  anoeieq  e«f  efcflocf  ©3t5s;J'ro«i  io.tni:f(;   felsB  lo 
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bonds  number  5^6,  479,  668,  and  46o  and  that  said  bonds  were 
owned  by  persons  other  than  said  Reingold  and  Wolf,  namely,  E« 
Simon,  J.  McKlnnon  and  Anna  A.  Goodman;  the  defendants  intooduced 
evidence  tending  to  explain  the  propriety  of  said  interest  pay- 
ments} said  evidence  was  to  the  effect  that  bonds  number  566  and 
479  were  owned  by  E»  Simon,  a  relative  of  Morris  Keingold,  and  that 
bond  number  668  belonged  to  Morris  Reingold  rather  than  J*  Mac- 
Kinnonj  it  further  appears  that  an  interest  payment  in  the  sum  of 
$40.00,  received  by  the  defendant  Nathan  n'olf,  in  June,  193?,  did 
not  appertain  to  bond  number  46o,  owned  and  held  by  Anna  A,  Good- 
man, but  constituted  a  payment  of  a&  installment  of  interest  due 
on  a  junior  mortgage  bond  of  which  said  defendant  was  the  rightful 
owner • 

"17.  It  does  not  appear  that  E,  Simon  or  J,  MacKinnon 
objected  to  or  considered  themselves  agg»le«lf4  by  said  interest 
payments  made  in  June,  1935;  said  Simon  and  MacKinnon  joined  in  the 
filing  of  an  answer  to  the  amended  complaint  denying  the  plaintiff's 
right  to  any  relief  herein, 

"llie  Master  is  unable  to  Find  op  Conclude  fro®  the  evi- 
dence in  the  record  that  the  payment  of  interest  upon  any  of  the 
junior  mortgage  bonds  issued  by  the  Biltmore  Theatre  GompaEgr  under 
date  of  May  15,  1924,  ultimately  inured  to  the  benefit  of  persons 
other  than  the  actual  owners  and  holders  thereof,  or  resulted  in 
a  diversion  of  corporate  funds  to  improper  or  unauthorized  purposes. 
The  Master  finds  that  the  plaintiff  has  failed  to  establish  that 
the  payment  of  installments  of  interest  of  said  junior  mortgage 
bonds  in  anywise  approached  fraudulent  conduct  on  the  part  of  the 
defendants  as  the  managing  officers  and  directors  of  said  corpora 
ation,  or  that  their  acts  in  that  regard  were  illegal  or  oppressive, 
warranting  the  appointment  of  a  receiver  to  take  over  the  asset* 
of  the  Biltmore  Theatre  Company  or  any  of  the  relief  sought  fey 

the  amended  complaint*  > 

"IS,  After  the  filing  of  the  original  complaint  herein 
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on  July  5#  1935*  the  United  States  Audit  Company  under  date  of 
August  3#  1935»  prepared  and  issued  to  the  officeisand  directors 
of  the  Blltmore  Theatare  Company  a  comprehensive  audit  of  the 
books,  records  and  accounts  of  the  Biltmore  Theatre  Company  for 
the  period  from  February  1,  1933*  to  May  31»  1935j  a  copy  of  said   ' 
audit  was  furnished  to  the  plaintiff,  Anna  A*  Goodman,  prior  to 
the  filing  of  the  amended  complaint  and  was  introduced  in  evi- 
dence herein  as  plaintiffs'  exhibit  3j  it  appears  from  the  'con- 
parative  income  account, '  annexed  to  said  audit  as  exhibit  B  there- 
of, that  disbursements  were  made  for  the  following  expenses  during 
the  period  from  august  31,  1932,  to  May  3I,  1935j  supplies,  $113,15, 
insurance,  $715.36,  miscellaneous  expenses  $205.57*  and  repairs 
$1,000, lOj  it  further  appears  from  the  statement  of  cash  receipts 
and  disbursements  that  disbursements  for  said  expenses  from 
February  1,  1933*  to  May  31*  1935»  was  as  follows:  supplies, 
$113.15,  miscellaneous  expenses  $204,21,  repairs  $954.14-,  and 
insurance,  $195o24« 

"19.  After  the  issuaaee  of  said  audit  of  the  United 
States  Audit  Company,  tM  plaintiff,  iinna  A,  Goodman,  filed  an 
amended  complaint  charging  that  during  the  said  period  from  February 
1,  1933*  to  May  31,  1935,  the  defendant,  Nathan  Wolf,  with  the 
knowledge  and  consent  of  Sam  Wolf,  Maurice  Ghoynski  and  Morris 
Reingold,  wrongfully  took  credit  upon  the  books  and  accounts  of  the 
defendant  corporation  for  the  respective  sums  of  $204,27  for  mis- 
cellaneous items,  the  sum  of  $113,15  for  supplies,  $954, 14  for  re- 
pairs and  $715*36  for  insurance;  the  plaintiff,  Anna  A,  Goodman, 
further  contends  that  the  corporate  records  were  improperly  kept 
in  that  invoices  and  cancelled  checks  were  not  available  to  sub- 
stantiate entries  appearing  upon  the  corporate  books  as  disburse- 
ments for  operating  expenses* 

"The  ILiSter  finds  that  the  plaintiff  has  failed  to  estab- 
lish that  the  defendant,  Nathan  Wolf,  or  any  of  the  other  defendants 
herein,  improperly  took  credit  upon  the  corporate  books  for  miscel- 
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laneous  expenses,  supplies,  repairs  or  insurance,  as  alleged  in 
the  amended  complaint;  practically  all  of  the  disbursements  for 
operating  expenses  challenged  by  the  plaintiff  were  substantiated 
by  the  presentation  and  introduction  in  evidence  of  numerous  in- 
voices and  cancelled  corporate  checks  which  corresponded  with  entries 
appearing  in  the  disbursement  book  of  the  Biltmore  Theatre  Company} 
said  invoices  and  cancelled  checks,  together  with  explanatory  testi- 
mony offered  by  the  defendants  herein,  amply  support  the  various 
disbursement  entries  appearing  upon  the  corporate  books  and  records 
for  the  period  from  February  1,  1933,  to  May  31,  1935,  for  mis- 
cellaneous expenses,  supplies  and  repairs  in  the  respective  aggregate 
amounts  of  $204,27,  $113.15  and  $956«14-|  said  expenditures  are  item- 
ized in  schedules  1,  2  and  3  of  the  report  of  the  books,  records  and 
accounts  of  said  defendant  corporation  prepared  by  Frank  J.  Janowiak, 
introduced  in  evidence  as  defendants*  exhibit  1  of  April  13,  1937. 

•*20,  The  invoices  and  cancelled  checks  in  the  possession 
of  the  Biltmore  Theatre  Company  and  the  supplementary  testimony 
offered  by  the  defendants,  substantiate  disbursement  entries  upon 
the  corporate  books  and  records  for  insurance  and  indicate  that  the 
total  sum  ©f  $715»36  was  expended  for  that  purpose,  as  follows? 
"195.24  from  February  1,  I933,  to  May  31,  1935>  the  sum  of  $520,12 
from  October  1,  1932,  to  February  1,  1933j  said  disbursements  are 
itemized  in  schedule  4  annexed  to  the  said  audit  of  Frank  J.  Janowiak 

"21,  The  plaintiff,  Anns.  A.  Goodman,  contends  that  the  de- 
fendants, in  order  to  Induce  her  to  sign  said  agreeiaent  of  March  20, 
1933*  promised  and  agreed  to  install  a  new  bookkeeping  system  for  the 
Biltmore  Theatre  Company  and  to  employ  a  regular  full-time  bookkeeper 
to  keep  the  corporate  books  and  records, 

"22,  The  Master  finds  that  at  the  meeting  between  the  plain 
tiff,  Anna  A,  Goodman,  and  the  defendants,  which  occurred  at  the  time 
of  the  signing  of  said  agreement  of  March  20,  1933,  an  informal 
discussion  ensued  regarding  the  method  of  keeping  the  books  and 
records  of  the  Biltmore  Theatre  Companyi  at  said  conference  the 
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suggestion  v/as  made  and  approved  by  the  parties  present  to  the 
effect  that  a  new  set  of  books  should  be  purchased  for  the  defend- 
ant corporation  and  installed  under  the  supervision  of  one  Reilly, 
an  auditor  connected  with  the  United  States  Audit  Company,  who  had 
previously  rendered  accounting  services  on  behalf  of  the  plaintiff 
and  was  acceptable  to  her, 

"The  Master  Finds  that  subsequent  to  the  execution  of  said 
written  agreement  of  March  20,  1933,  a  new  set  of  books  for  the 
defendant  corporation  was  accordingly  purchased  and  set  up  by  the 
defendant  Maurice  A,  Ghoynski,  under  the  supervision  of  said  Heilly, 
of  the  United  States  iudit  Companyi  the  corporate  books  and  records 
consisted,  among  other  things,  of  a  journal,  ledger  and  cash  re- 
ceipts and  disbursements  book}  ia  addition  thereto  the  defendants, 
Morris  Reingold  and  Nathan  Wolf,  in  the  regular  course  of  superin- 
tending the  collection  of  rentals  for  the  Biltmore  Theatre  Company, 
kept  a  tenants'  record  book,  receipt  stubs  and  complete  memoranda 
of  all  rental  collections, 

"The  Master  Finds  that  the  plaintiff  has  failed  to  prove 
by  a  preponderance  of  the  evidence  that  the  defendants  at  any  time 
understood  or  agreed  that  a  regular  bookkeeper  would  be  employed  on 
a  full-time  basis  to  make  daily  entries  upon  the  corporate  books 
and  records  of  the  Biltmore  Theatre  Company, 

••23,  The  plaintiff,  Anna  A,  Goodman,  contends  that  the 
record  of  rental  collections  kept  by  the  Biltmore  Theatre  Company 
was  laaintained  in  an  incomplete  and  disorderly  fashion;  it  appears 
that  a  comprehensive  statement  of  rent  collected  from  each  of  the 
lessees  occupying  the  theatre,  stores  and  offices  in  the  building 
owne<£  by  the  defendant  corporation,  during  the  period  from  February, 
1933,  to  May,  1935,  is  set  forth  as  schedule  3  of  the  audit  of  the 
corporate  books  and  accounts  prepared  by  the  United  States  Audit 
Gompanyj  Frank  Janowiak,  an  aiiditor,  likewise  prepared  detailed 
statements  of  the  amount  of  rentals  collected  from  each  of  said 
tenants  as  disclosed  by  entries  appearing  upon  the  books,  r5Cords 
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and  accounts  of  the  Biltmore  Theaftre  Company;  said  latter  state- 
ments were  introduced  In  evidence  herein  as  defendants'  exliibit 
45  to  54  of  April  13,  1937. 

"24.  Evach  of  the  twelve  lessees  of  the  Biltmore  Theatre 
Company  had  vnritten  leases  'which  specified  their  respective  rental 
charges;  from  time  to  time  during  the  period  from  February,  1933* 
to  May,  1935*  it  became  necessary  to  make  adjustments  and  reductions 
in  the  amount  of  rentals  called  for  in  said  leases  and  on  many 
occasions  the  monthly  rental  due  from  a  particular  lessee  was  paid 
out  in  four  or  five  small  installments;  the  amount  of  the  monthly 
rental  charge  due  froa  each  of  the  lessees  and  a  complete  and  de- 
tailed record  of  the  rental  receipts  were  kept  by  the  defendant, 
Nathan  T;Volf,  in  a  tenants*  record  book« 

"25.  The  amount  of  rentals  collected  by  the  defendants, 
Nathan  Wolf  and  Morris  Pleingold,  from  each  of  said  various  tenants, 
was  also  recorded  upon  the  stubs  of  the  rent  receipt  books  and  upon 
memoranda  consisting  of  sheafs  of  paper,  which  were  introduced  in 
evidence  as  Plaintiffs*  exhibits  1  to  3  of  November  12,  1937*  and 
Plaintiffs*  exhibit  1  of  September  20,  1937;  since  I935  dupUcate 
rental  receipts  heve  been  retained  to  evidence  collections;  one  of 
such  duplicate  rental  re  eipt  books,  evidencing  collections  of 
rentals  from  September  16,  1935*  to  December  14,  1935*  was  intro- 
duced in  evidence  herein  as  Defendants*  Exhibit  2  of  September  20, 

1937. 

"The  Master  Finds  that  Maurice  A«  Choynski  acted  as  the 
bookkeeper  for  the  Biltmore  Tlieatre  Company  and  maintained  its  books^ 
records  and  accounts  according  to  instructions  given  by  said  Reilly 
of  the  United  States  Audit  Company;  Reilly  examined  and  checked 
said  corporate  records  each  month  during  the  period  from  May,  1933* 
to  May,  1935. 

"The  Master  Finds  and  Concludes  that  receipt  of  income  and 
all  disbursements  of  corporate  funds  were  fully  and  completely  recorc 
ed  upoa  said  books,  records  and  accounts  of  the  Biltmore  Theatre 
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Company  and  honestly  kept;  said  corporate  records,  although 
apparently  not  maintained  according  to  the  best  accounting  prac- 
tice^ were  nevertheless  complete,  reasonably  adequate  and  adapted 
to  the  type  of  business  carried  on  by  said  corporation,  namely, 
the  operation  of  OBie  improved  parcel  of  business  property  involving 
the  collection  of  monthly  rentals  from  twelve  lessees;  said  records 
and  accounts  substantially  reflect  all  items  of  receipt  and  dis- 
bursement and  are  corroborated  by  supporting  invoices  and  cancolled 
checks.  No  fraud  in  that  respect  is  shown  by  record, 

"26.  No  bond  register  was  maintained  as  a  part  of  the 
bookkeeping  system  of  the  Biltmore  Theatre  Company  from  February, 
1933*  to  May,  1935*  although  defendants'  witness  Janowiak  testified 
that  a  bond  register  should  have  been  installed.  The  plaintiff, 
Anna  A,  Goodman,  has  failed  to  establish  that  said  omission  was 
due  to  any  wrongful  motive  on  the  part  of  any  of  the  defendants 
or  resulted  In  ai:^  injury  to  the  stockholders;  all  expenditures  of 
corporate  funds  on  account  of  said  junior  mortgage  bonds  were 
properly  made  and  disbursements  in  retirement  of  such  bonds  were 
accompanied  by  their  surrender  and  cancellation;  corporate  checks 
presently  issued  in  payment  of  interest  and  principal  due  on  any 
of  said  bonds  are  marked  Yi/ith  tne  number  identifying  the  particular 
bonds  to  which  said  payments  are  applicable, 

•♦The  Master  Finds  and  Concludes  that  the  books,  records 
and  accounts  of  the  Biltmore  Theatre  Company  were  kept  and  maintained 
by  the  defendants  in  an  honest  and  reasonably  complete  and  intelli- 
gible manner;  and  the  plaintiff,  ^ima  A,  Cjoodman,  has  failed  to  es- 
tablish that  said  corporate  records  contained  any  false  or  fraudu- 
lent entries  and  has  failed  to  establish  that  any  of  the  defendants 
acted  improperly  in  the  matter  of  handling  of  corporate  accounts, 

"27*  Pursuant  to  the  request  and  with  the  acquiescence 
of  the  other  officers  and  directors,  the  defendant,  Maurice  A, 

Choynski,  devoted  approximately  three  hours  each  week  in  the  per- 
formance of  bookkeeping  services  for  the  Biltmore  Theatre  Company; 
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on  August  31,  1934,  the  sum  of  $360,00,  representing  compensation 
for  said  services  at  the  rate  of  $5*00  per  week  for  the  preceding 
seventy-two  weeks,  was  charged  upon  the  corporate  records  as  ^}x& 
and  owing  to  Choynski;  said  sum  of  $360,00  had  not  been  paid  to 
Choynski  at  the  time  of  the  hearing  held  herein;  the  defendants, 
Nathan  Wolf  and  Morris  Reingold,  granted  Choynski  the  authority 
to  take  credit  for  said  sum  of  $360,00  in  recognition  of  the  book- 
keeping services  which  were  performed  for  the  benefit  of  the 
Biltmore  Theatre  Company;  it  does  not  appear  that  there  had  been 
any  specific  agreement  to  pay  Choynski  the  sum  of  $5 •00  P®r  week 
at  any  time  prior  to  August  31>  19 34-,  nor  was  any  corporate  resolu- 
tion formally  adopted  by  the  board  of  directors  approving  said 
allowance , 

"28,  Under  date  of  March  20,  1933,  Anna  A,  Goodman  and 
Walter  S,  Auerbach  entered  into  a  certain  written  agreement  with 
Maurice  A,  Choynski,  Morris  Reingold,  Nathan  l^lf  and  Sam  Kolf, 
wherein  it  was  provided,  among  other  things,  that  each  of  said 
persons  would  cast  their  vote,  as  stockholders  and  directors  of 
the  Biltmore  Theatre  Company,  for  the  election  of  Choynski  as 
Secretary,  Reingold  as  President  and  Goodman  as  Vice-President; 
said  agreement  further  provided  that  each  of  said  persons  should 
serve  as  said  officers  without  compensation;  the  plaintiff,  Anna 
A,  Goodman,  contends  that  the  defendant,  Maurice  A.  Choynski, 
acted  as  secretary  of  the  Biltmore  Theatre  Company  at  the  time 
he  rendered  said  bookkeeping  services  and  is  accordingly  not 
entitled  to  receive  any  compensation  therefor, 

"29,  The  record  does  not  disclose  tliat  bookkeeping  ser- 
vices were  to  be  rendered  by  the  said  defendant,  I^iaurice  A,  Choynski, 
in  his  capacity  of  secretary,  and  the  Master  Finds  that  the  book- 
keeping services  rendered  by  the  defendant,  kaurice  A.  Choynski, 
inured  to  the  benefit  of  the  Biltmore  Theatre  Company  and  were 
performed  outside  of  the  scope  of  his  duties  as  an  officer  and 
director  of  said  corporation;  and  that  the  sum  of  $5.00  per  week 
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was  not  an  unreasonable  charge  for  the  type  of  services  so 
rendered, 

"The  Master  Finds  and  Concludes  that  said  sum  of  $360 .00, 
allowed  as  compensation  to  Maurice  A,  Choynski,  was  not  unreason- 
able and  constituted  a  matter  of  corporate  policy  on  the  part  of 
the  managing  officers  and  directors  which  was  free  from  any  wrong- 
doing; said  allowance  does  not  constitute  oppressive,  illegal  or 
fraudulent  conduct  entitling  the  plaintiff,  Anna  A,  Goodman,  to 
any  equitable  relief  in  this  proceeding, 

"30,  On  May  1,  1934,  the  cash  account  of  the  Biltmore 
Theatre  Company  was  credited  with  the  sum  of  $167.82}  prior  to 
said  date  said  sum  of  money  had  belonged  to  tlie  Biltmore  Theatre 
Company  and  had  been  temporarily  deposited,  as  a  matter  of  con- 
venience in  the  beuak  account  of  the  Vision  Theatre,  maintained 
at  the  United  American  Trust  &  Savings  Bank,  prior  to  May  1,  1934-^ 
said  bank  closed  its  doors  and  ceased  doing  business  and  said  sum 
of  $167.82  was  lost  to  the  Biltmore  Theatre  Company* 

"31«  The  plaintiff,  Anna  A,  Goodman,  contends  that  the 
board  of  directors  of  the  Biltmore  Theatre  Company  at  no  time 
adopted  a  resolution  permitting  the  deposit  of  its  corporate  funds 
in  said  bank  account  of  the  ¥ision  Theatre;  and  the  plaintiff 
further  maintains  that  the  defendants  should  be  required  to  reimburse 
the  Biltmore  Theatre  Company  for  said  sum  of  $167«82* 

"32.  During  the  period  of  five  or  six  years  prior  to  the 
closing  of  the  United  American  Trust  and  Savings  Bank  the  officers 
of  the  Biltmore  Theatre  Company  customarily  made  deposits  of  small 
rental  collections  during  each  month  in  said  bank  account  of  the 
Vision  Theatre;  said  practice  had  originat'3d  i->.t   a  time  w  ien  the 
plaintiff,  Anna  A.  Goodman,  owned  approximately  a  'one-sixth  in- 
terest* in  the  Vision  Theatre  v;hich  she  disposed  of  on  or  about  l.larch 
20,  1933;  at  the  end  of  each  month  the  funds  of  the  Biltmore  Theatre 
Company,  v.hich  had  accumulated  in  said  account,  vvere  withdrawn  and 
deposited  in  the  bank  account  of  the  Biltmore  Theatre  Company  in  the 
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National  Bank  of  the  Republic j  the  United  American  Trust  &  Savings 
Bank  was  more  conveniently  located  for  the  making  of  small  daily 
deposits  of  rentals  and  said  funds  were  accordingly  kept  in  said 
account  temporarily  until  they  could  be  placed  in  the  regular  cor- 
porate bank  account, 

•*The  Master  Finds  and  Concludes  that  the  praetlce  of  making 
said  temporary  deposits  of  small  rental  collections  of  the  ijiltmore 
Theatre  Company  while  irregular,  is  not  attributable  to  any  fraud  or 
wrongdoing  on  the  part  of  any  of  the  defendants;  said  deposits  were 
temporary  in  nature  and  for  purposes  of  safe-keepingj  the  defendants 
should  not  be  required  to  reimburse  the  Biltiuore  Theatre  Company 
for  said  sum  of  $167, 82» 

"BS*  After  the  filing  of  the  amended  complaint,  the  de- 
fendants as  Eianaging  officers  of  the  Biltmore  Tlieatre  Company, 
caused  said  corporation  to  pay  out  r,he  sum  of  $650,00  to  the  United 
States  Audit  Company  for  the  preparation  of  its  audit  of  the  books, 
records,  and  accounts  of  the  Biltmore  Theatre  Cou^pany,  and  to  pay 
the  sum  of  $500,00  on  account  of  attorney's  fees  of  counsel  employed 
to  defend  the  present  litigationj  the  Biltmore  Theatre  Company  had 
paid  various  other  sums  of  money  for  stenographic  charges  and  other 
expenses  incidental  to  the  defense  of  the  present  suit, 

"The  Master  Finds  and  Concludes  that  the  defendants,  as  the 

managing  officers  of  the  Biltmore  Theatre  Company,  were  entitled  to 

employ  attorneys  to  represent  and  defend  the  defendant  corporation 

and  to  resist  the  charges  made  by  the  plaintiff,  Anna  A,  Goodman, 

in  the  amended  complaint;  and  said  defendants  were  likewise  authorized 

to 
to  enlist  the  services  of  auditors  and  accountants^repare  the  audits 

introduced  in  evidence  herein  and  to  pay  reasonable  compenst.tion  there 
for, 

••The  Master  Finds  and  Concludes  that  the  plaintiff,  Anna  A, 
Goodman,  has  failed  to  establish  that  any  of  the  defendants,  to- 
gether constituting  the  majority  stockholders  and  managing  officers 
and  directors  of  the  Biltmore  Companyj>  at  any  time  entered  into  a 
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conspiracy  to  defraud  the  plaintiff  or  any  other  stockholders  of 
their  rights  and  interests  in  said  corporation;  and  that  the  plain- 
tiff has  wholly  failed  to  establish  that  any  of  said  defendants  were 
guilty  of  fraud  or  illegal  or  oppressive  conduct,  or  tiiat  any  of 
their  acts  in  superintending  the  management  of  corporate  affairs 
warranted  the  appointment  of  a  receiver  for  the  Biltmore  Theatre 
Company  or  entitled  the  plaintiff  to  any  of  the  equitable  relief 
sought  in  the  amended  complaint, 

"In  Conclusion,  the  Master  Recomiiends  the  entry  of  a  decree 
in  accordance  with  the  findings  hereinabove  set  out,  dismissing  the 
amended  complaint  for  want  of  equity," 

Mrs.  Goodman,  alone,  filed  objections  to  the  master's  report^ 
During  the  hearing  before  the  trial  court  upon  the  exceptions  to  the 
master's  report  Mr,  Levi ton,  at  the  opening  of  his  argument  on  behalf 
of  defendants,  addressed  Mr,  Van  Ness,  one  of  the  attorneys  for  Mrs, 
Goodman,  as  follows:  "I  really  would  like  to  have  you  answer  one 
question.  Do  you  contend  that  anywhere  in  this  record  there  has  been 
proof  of  any  one  fraudulent  disbursement?"  to  which  inquiry  Mr,  Van 
Ness  replied:  "I  aaant  to  mention  that«  I  am  sorry  I  did  not.  There 
are  allegations  in  the  bill,  you  •  Honor,  that  there  was  some  fraud 
and  that  there  was  some  conspiracy,  and  these  other  allegations  that 
I  have  mentioned,  that  the  books  were  not  kept  In  a  proper  way  so 
that  Ae  could  obtain  a  true  statement  of  the  financial  condition  of 
the  company,  With  reference  to  the  item  of  fraud,  I  want  to  say  this, 
in  Justice  to  counsel  and  the  defendants,  that  there  was  no  evidence 
that  there  had  been  any  stealing  or  any  actual  misappropriation  of 
funds  by  the  defendants,  oo,  I  am  not  making  any  contention  in  my 
argument  before  your  Honor  that  there  was,  so  far  as  could  be  deter- 
mined, any  actual  v/rongdoing.  The  only  thing  I  contend,  it  was 
incompetency  in  keeping  their  bookst "  wherei^Ctt,  Mr.  Levi  ton  stated: 
"Ifell,  you  see,  your  Honor,  that  clears  this  case  immediately  of  a 
lot  of  extraneous  issues,"  It  is  to  be  noted  that  Mrs.  Goodman, 
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shortly  after  the  aforesaid  statement  was  made  by  her  attorney, 
caused  other  attorneys  to  be  substituted  as  her  attorneys,  When 
the  suit  was  filed,  Messrs,  Wilhartz,  liirsch  &  c^chanfarber 
represented  her.  During  the  trial  before  the  master  and  the 
trial  court  Messrs,  Huiamer  &  Jlumiiier  represented  her.  She  is 
represented  in  this  court  by  a  third  set  of  attorneys.  There 
were  three  audits  made  of  the  books  of  the  Theatre  Company.  The 
first  one  was  made  by  Mr,  Heilly,  of  the  United  States  Audit 
Company,  an  employee  of  the  husband  of  Mrs,  Goodman,  Mr.  and 
Mrs,  Goodman  recomiaended  to  the  original  defendants  that  Reilly 
make  a  check  and  audit  of  the  books,  and  Reilly,  thereafter,  did 
make  a  check  and  audit  ten  to  fifteen  times  a  year.  Later  Mrs, 
Goodman  employed  ^Ir,  Rubel  to  audit  the  books.  Still  later  sh0 
employed  Mr,  Samels  to  audit  the  books.  Plaintiff's  present 
counsel,  in  this  court,  admit  that  she  was  unable  to  prove  that 
the  original  defendants  had  been  guilty  of  actual  dishonesty.  The 
original  and  amended  ctMaplaints  charge  that  the  original  defendants 
entered  into  a  conspiracy  to  deprive  the  other  stockiiolders  of  their 
right  and  interest  as  such  stockiiolders  and  to  unlawfully  exploit 
such  corporation  and  divert  its  assets  for  their  own  benefit.  The 
complaints  make  repeated  charges  of  fraud  against  the  original 
defendants,  and  it  was  upon  these  charges  that  plaintiffs  based 
their  right  to  an  accounting  and  to  have  a  receiver  appointed  for 
the  Theatre  Company,  Having  utterly  failed  to  sustain  the  serious 
charges  she  made  in  the  original  and  amended  complaints,  plaintiff 
now  seeks  to  evade  the  payment  of  the  costs  of  the  suit  by  contending 
that  her  suit  inured  to  the  benefit  of  the  scockholders.  She  filed 
many  objections  to  the  report  of  the  master,  but  her  counsel  have 
not  seen  fit  to  incorporate  them  in  the  abstract,  nor  is  any  refer- 
ence made  in  plaintiff's  brief  and  argument  to  the  said  objections. 
As  defendants  argue,  such  action  on  the  part  of  plaintiff 
practically  amounts  to  an  abandonment  of  all  of  the  objections 
made  to  the  report.  Mrs,  Goodman  now  questions  three  items  upon 
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d^lolqxe  ■^IJjblWiaJjiJj  oi  m;^  a'i.o£)XoitJi©ed'a  ris^»8   e.»-:  dcsis^al  £>il6  itrfsli 
«dT   •3'llatfioa'  fiwo  liSilJ   'xol  s^saae  s^t  :fievib  baa  aolis*io<cioo  rioxrr; 

b#ai4<a  a1:1:i:;Jfli.j8l4  d-j3fJc|-  eoaiano  »e®ii^  aoqi/  fusn  it  baa  ^sismbaeli^b 

'iCi  bffijflloffqB  lovlooei  i>  sJVjBd  ©^  feHM  sxijtifii/eo®*  as  ot  ^rfsl"  lisricf 

«xmi*r5>e   sri^  £ii:K;t^,iaa  oJ  dbIIbI  x£ioS;is!  ^nlvaH     ,^5es«[BioO  •^^sedT  9ifJ 

llld-iiieXq  ^s^niijiqfljoo  fodl'iiegsa  £>jat«  X.«fiislic  ©d:f  ul  »fea«  flttfa  t»jiBii« 

Scil>fi«^noo  ^</  itoc   efCj    "io  eJ'aoo  «tfi;t  'io  Jfitstar^jiK?  &di  ©fesve  at  ci[»*c  won 

feeXll  9^3  ,a^»&XQrijCi>©d'fi  a«l;J  lo  iilsaed  ®dj  ex?  bf'vTL'Hl:  :tJLfJ8  neri  *Bjrf;t 

llijnXfiXq  "io  tiaq  Qtii  ao  «ox*as  ilsiJ^e   ^oss&'tsi  &iaab£ie'ieb  al 
a£ioX;t9<^t<^<3  ^^^  'io  XXi&  lo  ;}-ii@jiiuxo£>/i£efi&  rus  o;t  Btaucma  xXXaoX^osio 
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the  books  of  tlie  Theata»e  Company,  We  find  no  substantial  merit 
in  this  complaint.  There  is  force  in  the  contention  of  defend- 
ants that  Mrs.  Goodman  is  carrying  on  the  Instant  proceeding 
solely  to  harass  and  annoy  the  Theatre  Company  and  its  officers 
and  directors,  Vihen  her  counsel  conceded,  before  the  trial 
court,  that  there  was  no  evidence  to  prove  any  actual  wrongdoing 
by  the  original  defendants  and  that  the  only  charge  plaintiff 
could  make,  under  the  proof,  was  incompetency  in  keeping  the 
books,  plaintiff  should  have  voluntarily  dismissed  the  suit, 
especially  in  view  of  the  fact  that  she  was  a  director  and 
Vice-President  of  the  Company  and  had  full  access  to  its  books 
of  account.  Walter  S.  Auerbach,  her  son,  was  also  a  director  in 
the  company. 

After  a  careful  examination  of  the  rocord,  we  find  our- 
selves in  full  accord  with  the  findings  and  conclusions  of  the 
master  and  the  decree  of  the  trial  court.  There  is  no  merit 
in  the  instant  appeal,  and  the  decreo  of  the  Circuit  court  of 
Cook  county  is  afiirmed, 

DSCRBB  APPIRM3B» 

Friend,  P.  J,,  and  Sullivan,  J,,  concur^ 


-jiii&&  li^lcxityjciiu.^    on  taxi  Sv       .^;iiBqiao     f>ij£snv.    -diio    lO   cijir.oa   adct 
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•'ptsquioo  «d;f 

9££j  'io  anoxai/Xono-  jalbctjit  ©rf;^  dilw  Motjos  IXifl  al  airlsa 
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CIT!^^   CHICAGO^ 
CorjJorl 


HR*  JUSTICE  SCANLAH  DBIJ3fSftS)  "fSf 'TPINION  OF  ffl"12i&S!Sl!r;: 


_^^^^^,^,,,,,^„«.._™.    *va"actioii  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff  when  she  fell  on  the  sidewalk  just 
adjacent  to  the  curb  at  the  northeast  corner  of  Western  avenue 
and  Madison  street,  Chicago,  A  jury  returned  a  verdict  finding 
defendant  guilty  and  assessing  plaintiff's  damages  at  the  sua 
of  $16,000«.  Motions  of  defendant  for  a  directed  verdict  and 
for  a  new  trial  were  denied  and  defendant  appeals  from  a 
judgment  entered  upon  the  verdict. 

No  point  is  made  upon  the  pleadings.  The  complaint 
alleges,  inter  alia^  "that  defendant,  not  regarding  its  duty 
in  that  behalf,  on  to-wit,  September  I9,  1937 »   and  prior  thereto 
there  v.-rongfully  and  negligently  suffered  and  permitted  said 
street  curbing  to  be  and  remain  in  a  bad  and  unsafe  condition 
and  repair,  allowing  said  curbing  to  become  chipped,  broken, 
crumbled  and  uneven;  that  plaintiff  while  stepping  traa   the 
surface  of  West  Madison  street,  a  point  to-v/it  about  fifteen 
feet  east  of  the  east  curb  of  North  i^estem  avenue  onto  the 
sidewalk  along  the  north  side  of  vVest  Madison  street,  unavoidably 
and  necessarily  stepped  on  said  curbing  along  said  street  and 
immediately  adjacent  to  said  sidewalk  as  afore-described  and 
while  in  the  exercise  of  due  care  for  her  own  safety,  then  and 
there  was  caused  to  trip  and  stumble  by  reason  of  said  broken 
and  uneven  condition  of  said  curbing,  the  result  of  defendant's 
aforesaid  negligence,  and  she  was  thereby  thrown  and  fell  to  and 
upon  the  ground  with  great  force  and  violence;  that  the  defendant 


£0£X^ 


;faj:;t  >:i.ew*bi:8   ^ricf  so  Xisi  srie  usrlw  m^fnJtfilq  xd  baal&iztsz 

aixlfenii  iolbiBv  a  ibsn-iiTj'eT  vi^^'t  A     ^oasoJtdO  ^j-ssid-e  noeibsM  bas 

sisjs  Qfii  eta  203Bisijc;-  ^iii38988fi  JboxB  x^XlJJS  ;tnfiii>n9l9l) 

fcfls  ;to±Jb29V  l>9d^£>9iil)  J6  lol  d^xisliflslei)  lo  anoWoK     « 000^^1$  lo 

£  ffloil  alBsqqH  d-osfinslsf)  bna  belaeb  eiew  Isli;J  wan  «  lol 

^ioib'iav  ^£ )  xioqu  b^iQ^iae  iasetiibsJl 

ial&iqBiOO  ©xiT     .asnlbsslq  Bdi  aoqv  oham  &t  dnloq  oM 

x;fub  a-Ji.  aiilb^ds^-x  i'oa  ^:f£iabae1eb  *bxW"    tAU^  tfiaX  ,298911^ 

o^sisjdcr  loiiq  bas3  t^£^'X   ,^1  isdffisctqea  ^:H^w-aJ-  no  ^llatied  tadJ  al 

bias  f)9:t:J  Imieq  fine  bsiolxife  xid-nstallaofl  boa  xlLt/l^oTit  sradi 

stetitkaoo  eluztw  has  bsd  r,  nx  nlGiii-vi  Siab  otf  ©;:>•  BOitfii/o  i'e»n;f8 

arUt  ®o^l  giilqqs^a   ©Xij-w  " "  ttnlslq  ^fsri^    (neveiur  &ob  £>9Xcf£Qx;io 

nsQeJ-lJ:!  cfijocfis  d-iw-od^  J^n^.,.,       ^Jssic^a  nofiiJbaM  ;Jb9W  \e  bobIiuq 

odi  oiao  sssasvc,  aiBizm'.  riJ'ioK  lo  cfiuo  i^as®  atU  lo  ^asa  d"©©! 

■^XdBbloviiajj  ^iQQiiu  aoztbM  d'as*  lo  sbia  dinoa  sxIJ  shoXj?  iXawsbXe 

bns  desire  blse  ^oXii  8«icJixfo  bisa  no  £>«qqe;Ja  xXlrtsaeeoan  Mb 

fiaiS  b9£fi:T:os9fe-9'xolj3  as  siXsTsrefcla  blsa  o;t  iaBo&lba  \l9iBlbesm.l 

fcas  neAy    j-^;t9li3a  owo  lori  lol  e'XBO  aifb  lo  ©aioiexs  ©xi;t  nX  sXXriw 

neiorrcf  biis  lo  jcioe*>9i  ycf  sXcfauj^e  £»iis  qla:t  o;:f  bsawso  aaw  oiaii;t 

a '  cfcuiJMjeleb  lo  ctXifasi  edi   ^gatdivo  bl&&  lo  noJiJlJbno©  ae^sau  baa 

influs  o;t  Il9l  ba&  nvronxlet  ^efsisxi^  as-*  acia  ba£  ^9on9aiXa®n  blBe9'io'l3 

ia&baelob  sdi  c^sxiJ   jiJcn-..Xoiv  jfcos  g>oiol  ;^jB©ia  dSt^  bmiOTa  «ci^  noqxf 
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had  notice  or  knowledge  of,  or  by  the  exercise  of  proper  care 
should  have  had  notice  and  knowledge  of^  the  existence  of  said 
chipped,  broken,  crombled  and  uneven  portion  of  said  curbing 
adjacent  to  said  sidewalk  for  a  long  time  prior  to  the  plainr* 
tiff *s  injury  herein  complained  of," 

The  following  are  the  errors  relied  upon  by  defendant 
for  a  reversal  of  the  judgment:   "1,  The  verdict  and  judgment 
are  against  the  manifest  weight  of  the  evidence,  2,  The  judgment 
is  in  contravention  of  the  law,  3,  The  court  erred  in  refusing 
to  instruct  the  jury  to  find  the  defendant  not  guilty,  4,  The 
court  erred  in  denying  the  defendant's  motion  for  a  new  trial.  5, 
The  court  erred  in  not  holding  that  the  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law," 

Plaintiff  testified  that  she  resided  at  2419  ^^^st  Adama 
street,  where  she  had  lived  for  forty-eight  yearsj  that  she  was 
about  seventy-four  and  a  half  years  oldj  that  the  accident  happened 
about  ten  minutes  to  eleven  a,  m,,  September  19,  1937>  on  the  north- 
east corner  of  Madison  street  and  Western  avenue,  CMcagoj  that  her 
home  is  west  of  Western  avenue;  that  she  started  froxi  there  that 
morning  with  Mr,   Rodger s,  a  cousin  by  marriage;  tJriat  they  vsralked 
east  to  Western  avenue,  then  north  on  the  west  side  of  testern 
avenue,  crossed  Madison  street,  then  walked  to  the  east  side  of 
Western  avenue;  that  it  was  a  very  nice  day;  that  when  they  got 
to  the  northeast  corner  there  were  a  number  of  poles  along  the 
curb  so  that  she  could  not  see  a  street  car  if  it  approached;  that 
they  stood  there  for  a  second  and  then  she  stepped  off  the  curb  a 
little  to  the  southeast  to  look  east  for  a  street  car;  that  she 
intended  to  go  west  on  Madison  street,  on  a  street  car,  to  Keeler 
avenue;  that  she  did  not  see  a  car  coming  and  after  standing  there 
a  couple  of  seconds  she  turned  to  go  back  on  the  sidewalk  and 
"stepped  up;"  that  she  was  looking  where  she  was  going  but  some- 
thing seemed  to  give  under  her,  her  foot  got  caught,  and  she  went 


S1B0  isqeiq  lo  ©eloisxs  edi  xd  10  ^1o  &^b&lmomL  10  90l,toii  fiari 
3ni€fii;o  Jblije  to  aoliioq,  jpcsveacttf  fjcsA  beL<imiii^  ^siioid  ^bsqqJWo 

".lo  fcefll^Icrjasoo  X!:lei®c(  "^laitxil  fi'lll^ 

ieL&basle'D  x<^  floqx;  fisllsi  sioiie  sdi   sib  §js1w©IIo1  edT 

to  Ajd-Ii; .,  rll^fnloli  ©jiJ-  d-M:^  scxDloii  ion  nl  beiio  J'luoo  sxCT 

8fiJfiJbA  d-esW  ^X^S  cfi5  Jbsfsle^n  aria  *^^  fesi^Ma©;^  lUtcTiLLsX*! 
SBW  9£le  ij-firic^    jEiij©'?  j-i-f .  •••^-y.i-ioT  ib'   r-,£,vt  f  bail  «jle  aisriw  ^issij-a 

;.s-ii$qg£rf  ■>:■'■   ri^^,--.   •^r:i  .•}  iW      ^_,,  _  .,.  „ .11^3  iwot-'i^fnavss  ;fjJocfs 

-iijiofl  QiL    ,.^   11^,..-  ^v-    ...dm&jqBL   ^ nsvsXa  oi  satjaaici  ix»^  ;|-i;ods 

101J  oacl:f   jOfaaJsiMO  ^mmm&  at©;taa®  f«U5  ^as'i^fa  aoeifc^M  lo  neisioo  jbb® 
;t£«t)'  9%9iS^  iOQ-ft  &»#*!r«#fe  0il«  ;t£iii^   j^iffisvj?  fiiatfasW  lo  t^sm  ax  einofi 

lo  ©bis  vJcVo-.-   --iLi  oi  fasjiXsw  awfiJ   ,J'9st3-B  i3oaXi>i8M  b&e&oi.o  ,«ijca9vj 
it  OS  t^^  ii&sM  ^iid:i^   {X&^  »»Jto  \;'3t*v  &  8i>w  d^i  j-sfi^   |»i;itev«  ai&i&s'H 

s  4%Do  9il:.'   ^ "- r.       :.i'=Hjt?   -^ds  nsxliiJ  bxia  imooen  »  zol  9isdS  boci'd.  x®d;i 

arfs  ^J-axI  ^'  "    "3S9  3io©X  ocJ"  iteasiii^JJOa  ©ild^  0^  aimi 

leleojfl  o^   ,  i-:G  i':rrii:-d  i\  nc   ^jhei^e,  «o«X£i»M  no  :ta«w  03  od"  bel)fl©;tn± 

©•lafiJ  SflXDOsja  a:©;J'l«  fons  gitia^s  nss  b  &£»a  Son  foib  f»d&  :^Bdi   {©oixsvti 

£5iia  aiXswebie  QdS  ao  ^o&fi  os  ®cJ-  b&a%ui  sutfa  atnooea  1©  sXqjJoo  & 

-sffioa  d^iiJtf  §x!los  eaw  sxie  o-xariv/  sixJbiooX  asw  ««ls  t^i&  "jqx?  l>9qqed"e** 


sprawling  forward,  flat;  that  Mr,  Rodger s  picked  her  up«  The 
witness  then  testified  at  length  as  to  her  injuries,  the  treatment 
of  the  same,  and  the  expenses  that  she  incurred  as  a  result  of  the 
injiiries.  The  follov/ing  are  the  salient  parts  of  the  cross-exami- 
nation of  the  witness!  She  stated  that  she  had  been  a  public 
school  teacher  for  a  great  many  years j  that  she  quit  teaching  in 
June,  19 30 J  that  on  the  morning  in  question  she  was  on  her  way  to 
a  church  located  at  the  corner  of  Addison  street  and  Keeler  avenue, 
and  that  to  reach  it  it  was  her  custom  to  either  take  a  bus  west- 
ward on  Jackson  boulevard  or  a  westbound  street  car  on  Madison 
street;  that  she  did  not  make  an  examination  of  the  place  where 
she  fell  after  she  fell;  that  the  last  time  she  saw  the  place 
before  the  day  of  the  accident  must  have  been  months  prior  thereto 
as  she  was  away  for  about  three  months;  that  on  that  prior  occasion 
she  does  not  remember  seeing  the  curb  then,  but  remembers  seeing 
the  sidewalk;  that  on  the  day  of  the  accident,  when  she  got  to 
the  northeast  corner  she  paused  there  for  a  minute,  then  stepped 
out  into  the  street  and  walked  in  a  diagonal  direction  to  the 
southeast  for  probably  three  or  four  feet;  that  she  stepped  out 
into  the  street  because  she  wanted  to  see  if  the  car  was  coming; 
that  when  she  turned  to  walk  back  to  the  curbstone  she  turned 
to  her  left  and  walked  north,  straight  north;  that  while  she  was 
standing  on  the  sidewalk  before  she  stepped  into  the  street  she 
did  not  notice  "the  surroundings,  the  street  or  the  sidewalk;" 
that  she  "only  looked  for  the  street  car;"  that  she  is  naturally 
cautious  and  looked  down  as  she  stepped  off  the  curb.  The  following 
then  occurred:  "Q,  And  when  you  walked  back  again  to  step  up,  you 
looked  down  as  well,  didn't  you?  A,  Yes,  I  guess  I  did,  *  *  *  Q« 
You  saw  where  you  were  placing  your  foot  when  you  stepped  back  on 
the  curb,  didn't  you?  A,  Yes,  Q.  And  just  what  did  you  see  there 
as  you  stepped  onto  the  curb?  A,  Well,  I  suppose  I  saw  a  solid 
sidewalk  or  solid  curb,  I  stepped  and  something  gave    *  *  * 


iamiiA^^:^  Qiii   ^setiislnl  ten  ojf  bs  rid'an*!  d-s  i>sl^ld^a»;t  cericf-  aasft^jtw 
Sflc^  lo  JJUraei  s  as  bsfrnxrrM?!  «ria  #cri*  a»acoqx9  ^f  btt&  ,©««£  stW  lo 

olXc'Jiq  fi  issed  bail  Bii&  d^srivt  l»©;JiBd'a  erffc     :eee£tilw  eii*  to  aoliatt 

oi  xflw  lexl  no  8BW  sde  aol&^ssjp  nl  gaJbei^oiR  sn^-  no  ^ssit  »v^^I  ,»flXft 

-^ss'.f  8i;<f  £1  B^BJ  leri^le  oi  Kod'Bifo  lari  sow  it  ijt  rl09®i  o;f  ttari^  fens 

eisdv  eQAlq,  ®ii:f  to  HOl^saifliBX©  na  bAsbi  Son  bib  ade  SsA:^   iS^^iSz 

»o«Iq  mii  wse  ®ile  sitticr  Sb&I  9d&  iedi   jllel  arie  t9i1&  IX»1  erla 

0j?5i©flc^  loliq  ^diaom  neea  svsrf  isiiffl  3^il«»f)ioss  &AS  "io  "^sJb  sri;?'  a-tolscf 

aolBseoo  ifiliq  ^/iricf  no  cl-^fi^   isiiistom  99'Mii  iB@(S&  not  -^swa  aaw  ade  ea 

saleea  aisdissiBei  tisd  ^its^i  cfi*fo  s/ic!'  gixJtee*  tadaisiiisi  d^on  aedfc  exia 

©^  ^o%  s>Ab  aed?r  ^;ia?)blooB  BdJt  to  lab  ml&  no  i'adi   jilswefeia  edS 

b&^q^Ss  a&di   ^e>ivati&  ss  lol  9'z»d&  Jbeaifsq  sda  isflioo  (fassilcfion  sd^" 

«dd-  o;t  aotSoQitb  Xftttosslfc  s  g1  feojCXsw  fiyae  :f«>»td-e  eri;^  o:ffll  :tWO 

&SJO  bsqqsi-a  w!a  ^srf;f   l^s»l  itsot  -lo  ^b'ThH  T^Icfatfoiq  lol  izesdiuoe 

;$i!liBoo  aisw  OBO  srU"  tl  9«8  oc^  iisd-jctaw  orfa  «su.80©tf  cfsei^a  9r{:t  oJ'ni: 

fee«*i0c}    exls   ouod-sdif^)  ad:^  od-  :rfoiSCf  :^Iew  o;t  ftsiliij^  9rie  asnw  tadS 

tsar  ed«  el±rfw  ;)jsri^   jric^ioft  &d^teT.iz  ^d&ioa  bsjfljsw  ftiiB  tlsl  led  ocf 

ads  ;t©9i;fa  Mi  oSnl  .5«qqi>cfB  srte^^'roled  ^isweJblfi  Bdt  ao  saJtbrxB^fa 

"  ;:tfXsw«feia   9dS  ^o  cf*»e*t;)^!!r  *ii:t   ^agatiSiiBoi^iirs  $>di**  tiotioa.  Soa  btb 

XXlis^J^^n  al  Side  ;fsdi^  "jrts©  Ta^'ld'a  »dif  td*t  btsatool  ^jlno*'  aria  d-sdi 

j^wollol  ©rlT     .cf-a/o  add"  llo  l^sqqecTa  ©da  as  iiwoJb  bsiool  bus  suotiuso 

uox  %ciB  qt)is  od-  niBSS  albscf  baJtlew  uo^  iSsiftr  biiA     .JJ**     sb^ituooo  flsAt 

,p  ♦  *  *  »&jtb  I  eases  I  ,a93f     ,A     TiroY  t'lsfcJ*  ^Xlew  as  nwob  b9:!iooI 

no  iofid  baqqect?.  jjo'^  nsrfw  ;too1  two^  aflloslq  ©i«r  irox  S'xoriw  wsa  iroY 

ei9di  see  xfox  bl6  ^fidw  c^a^t   &nA  .p     ,aeY     .A     7»ox  :t»flf>Jtb  ^tf^ffo  ed;f 

bjtioe  B  wae  I  ssoqqi/a   I  ^ll9W     .A     Ttftiio  9ri;t  o;:fiio  bsqqscfs  ifox  sb 


under  my  foot«  *  *  i<  q.  So  that  when  you  stepped  down  to  the 
curh,  it  was  as  far  as  you  could  see  a  solid  curb?  *  "■'''  *    And 
the  portion  you  stepped  on  was  flush  with  the  rest  of  the  curb  was 
it  not?  I  mean  it  was  even  with  the  rest  of  the  curb?  A,  As  far 
as  I  know,  yes,  Q.  Nov/,  did  you  see  anything  on  that  curb  that 
looked  out  of  the  ordinary  or  was  suspicious?  That  is,  that  portion 
you  stepped  on,  as  you  were  stepping  onto  it?  A,  Well,  it  looked 
like  —  like  it  laight  be  whole,  not  whole,  it  night  have  been 
damaged,  but  I  supposed  it  wasn't  damaged,  or  I  wouldn't  have 
stepped  on  it#  Q.  You  mean  it  was  cracked?  A,  I  don't  know, 

*  *  *  Q.  Now,  was  there  any  other  place  on  that  curb  that  looked 
perfect  to  you?  A,  Any  other  places  on  the  curb  perfect  or  Just 
perfect?  Q,  That  weren't  broken,  thet  didn't  appear  damaged.  A, 
Where  I  stepped  off,  it  was  perfect.  *  *  *  Q,  '-fell,  then.  Miss 
Dymond,  in  other  words  the  portion  of  the  curb  that  you  stepped  on, 
as  far  as  you  could  examine  it  when  you  looked  at  it,  was  apparently 
in  a  good  condition,  was  it?  A,  You  mean  when  I  stepped  down  or 
when  I  stepped  up?  Q.  V«hen  you  stepped  up,  A»  I  supposed  that 

it  was  solid,  or  I  wouldn't  have  stepped  on  it.  Q,  Well,  then 
there  was  nothing  on  the  surface  of  this  curb  to  indicate  that  there 
was  a  broken  condition  beneath  it,  was  there?  *  *  *  A.  I  guess 
the  answer  to  that  is  no.  ***  Q,  Well,  let  me  put  it  this  way. 
Miss  Dymond,  as  far  as  you  could  notice  —  you  looked  as  you 
stepped  up,  I  take  it.  You  said  you  were  cautious  when  you  stepped 
up,  A.  I  was,  yes»  Q.  And  you  looked  at  this  particular  curb 
as  you  stepped  on  it?  A.  Yes»  *  *  *  q.  '/Aien  you  were  about  to 
place  your  foot  on  the  curb  to  get  back  onto  the  sidewalk,  you 
looked  at  the  curbstone,  didn't  you?  A.  Yes,  *  *  *  Q,  Well,  now, 
how  did  that  curb  appear  to  you  as  you  placed  your  foot  on  it? 

*  *  ♦  A,  I  wouldn't  have  stepped  on  it  if  it  hadn't  appeared 
safe 4  *  *  *  But  when  I  did  step  on  it,  something  gave  way  and  my 
foot  went  in  a  hole,  *  *  *  Q,  Now,  when  you  placed  your  foot  on 
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the  curb,  your  foot  didn't  catch  then,  did  it?  A,  Sometliing  gave 
and  my  foot  slipped  into  a  hole,  when  I  put  it  on.  Q,  It  was  after 
you  placed  your  foot  on  the  curb  that  it  slipped  and  you  caught 
your  foot,  is  that  right?  A.  After  I  put  my  foot  on  the  curb,  *  *  * 
Q,  And  it  was  after  that  that  your  foot  slipped  and  you  caught  it 
on  something  there?  A.  'Afell,  something  gave  causing  ay  foot  to 
slip,  Q,  Yes,  and  it  was  after  your  foot  slipped  that  it  caught, 
is  that  right?  A.  Naturally,  yes.  Q.  Now,  which  direction  did 
your  foot  slip,  do  you  know?  Was  it  to  the  east,  to  the  west,  to 
the  north  or  to  the  south?  A,  The  south,  I  would  say,  because  I 
fell  forward  to  the  north.  Q,  And  that  was  your  right  foot?  A, 
Yes.  '*  ^  *  Q.  And  I  take  it  as  you  approached  this  curb  and  looked 
at  it,  your  glance  Included  a  portion  of  the  curb  to  either  side^ 
did  it  not?  A,  Yes,  I  suppose  so,"  The  witness  further  testified 
that  at  the  time  in  question  har  eyesight  was  perfectly  all  right, 
as  she  had  UK  her  glasses  on  and  her  sight  was  good  vdth  her 
glasses  ono 
■'  ■       Henry  J,  Kodgers,  a  vtltness  for  plaintiff,  testified  that 
he  lived  at  Jacksonville,  Illinois,  was  in  the  banking  business  for 
twenty-four  years  and  was  mayor  of  Jacksonville  for  four  years;  that 
plaintiff  was  a  cousin  of  his  wife  and  he  had  known  her  for  many 
years  J  that  he  was  with  her  when  she  left  home,  and  when  the  accident 
happened.  The  witness  then  gave  similar  testimony  to  plaintiff *s  as 
to  the  manner  in  which  they  reached  the  northeast  corner  of  Madison 
street  and  western  avenue.  He  further  testified  that  when  they  got 
to  the  northeast  corner  they  stopped  at  the  edge  of  the  pavement  and 
waited  for  the  street  carj  that  as  they  stood  on  the  corner  facing 
south  plaintiff  was  to  his  rightj  that  he  saw  plaintiff  step  out 
into  the  street  a  few  stepsj  that  she  turned  to  come  back  and  fell 
on  the  sidewalk  on  the  left  side  of  where  the  witness  was  standing; 
that  after  the  accident  he  noticed  that  the  curbing  was  broken;  that 
the  curbing  was  about  six  inches  wide  and  six  inches  high  and  there 
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was  a  break  in  the  pavement  whers  the  curb  Joins  the  walk,  "a 
small  break  therej"  that  at  the  south  end  of  the  break  in  the 
curbing  the  break  was  about  eight  or  ten  inches  wide;  that  from 
the  curb  the  break  extended  north  possibly  <-'ight  to  ten  inches| 
that  he  did  not  see  the  break  before  plaintiff  fell}  that  the  outer 
edge  of  the  break  was  possibly  five  inches  deep;  thc^t  on  the  west 
side  of  the  break  next  to  the  witness  there  were  broken  fragments 
of  concrete;  "that  It  was  a  beautLful  Eaorning,  bright  siinshine, 
nice,"  At  this  point  in  the  testiraony  plaintiff »s  counsel  had  four 
photographs  marked  plaintiff's  exhibits  32,  33,  34  and  35.  The 
witness,  after  inspecting  plaintiff's  ejddbit  33>  stated  that  it 
showed  the  conditions  as  they  isere   at  the  northeast  corner  of 
Madison  street  and  ?festcrn  avenue  at  the  tiee  in  question.  He 
then  testified  that  plaintiff's  exhibits  34-  and  ^^   correctly 
represented  the  sidewalk,  the  curb  and  the  conditions  as  they 
were  on  the  morning  in  question.  At  the  request  of  counsel  for 
plaintiff  the  witness  placed  an  "x"  on  exhibit  32  and  testified 
that  the  "x"  marked  the  spot  where  plaintiff  fell.  The  witness 
then  placed  an  "x"  on  plaintiff's  exhibit  33  and  testified  that 
the  "x"  marked  the  spot  where  plaintiff  fall.  iJpon  aross«*exami- 
nation  the  wltaaesa  testified  that  he  did  not  have  occasion  to  look 
at  the  sidewalk  from  the  time  he  stepped  on  it  'ontil  plaintiff  fell; 
that  as  soon  as  they  got  to  the  northeast  corner  they  were  looking 
for  a  street  car  and  he  did  not  pay  any  attention  to  the  sidewalk; 
that  at  the  tiae  plaintiff  fell  he  was  standing  practically  right 
by  the  hole  in  the  curbing  that  plaintiff  fell  into;  that  his  left 
foot  was  about  six  inches  away  from  where  she  fell;  that  he  did 
H0t  exajnix»  the  sidewalk  until  after  she  fell;  tiiat  wxien  plaintiff 
fell  he  picked  her  up  and  assisted  her  away  from  the  place, 

Thomas  Irving,  a  witness  for  plaintiff,  testified  that  for 
twenty-three  years  he  had  been  the  janitor  of  the  building  located 
at  the  northeast  corner  of  Madison  street  and  western  avenue;  that 
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it  was  part  of  his  duties  to  keep  the  sidewalk  clean;  that 
plaintiff's  exhibits  32  and  33  correctly  represent  the  situation 
at  the  northeast  corner  of  Madison  street  and  Western  avenue  and 
the  condition  of  the  sidewalk  as  it  was  on  September  I9,  1937; 
that  it  had  been  in  the  same  condition  for  about  three  months 
prior  to  the  accident. 

Defendant  offered  no  evidence. 

Exhibits  32  and  33  are  before  us.  They  show  that  the 
entire  curbing  in  front  of  the  store  on  the  northeast  corner  and 
portions  of  the  sidewalk  just  adjacent  to  the  curbing  were  in  a 
very  bad  and  unsafe  condition.  As  alleged  in  the  complaint, "th© 
curbing  had  become  chipped,  broken,  crumbled  and  uneven,"  and 
not  only  the  curbing  itself  but  parts  of  the  sidewalk  adjacent  to 
the  curb  h^d  broken  away.  It  appears  to  us  that  the  condition 
had  been  produced  by  the  wheels  of  heavy  trucks  and  vehicles  striking 
the  curb  until  finally  the  curb  and  also  portions  of  the  sidewalk 
Just  adjacent  to  the  curb  crumbled  away,  The  condition  is  so 
obvious  that  a  person  standing  on  the  opposite  side  of  the  street 
could  have  readily  seen  that  the  curb  and  portions  of  the  sidewalk 
were  destroyed.  As  counsel  for  plaintiff  argued  to  the  jury,  it 
must  have  taken  a  long  time  to  produce  the  condition  that  was 
present  at  the  time  of  the  accident.  It  is  surprising,  indeed, 
that  such  a  condition  could  have  existed  at  a  busy  corner  like 
Madison  street  and  ivestern  avenue.  Exhibits  32  and  33,  were  intro- 
duced by  plaintiff,  and  her  counsel,  during  the  trial  and  here,  ii>- 
sist  that  they  correctly  represent  the  situation  at  the  time  of  the 
accident,  Mr,  Hodgers  was  asked  by  plaintiff's  counsel  to  mark  on 
exhibits  32  and  33  the  spot  where  plaintiff  fell,  and  he  marked  on 
both  photographs  a  spot  located  within  the  defective  curbing.  Plain- 
tiff was  not  asked  to  indicate  on  said  exhibits  the  spot  where  she 
fell,  and  it  is  reasonable  to  assume  that  plaintiff's  counsel  did 
not  question  her  on  that  subject  for  the  reason  that  she  persisted 
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in  stating  that  she  was  looking  where  she  was  going,  that  she 

was  naturally  cautious^  and  that  when  she  stepped  back  on  the  curb 

there  was  nothing  on  the  svtface  of  the  curb  to  indicate  that  it 

was  in  a  defective  condition. 

In  our  view  of  this  appeal  it  is  only  necessary  for  us  to 
consider  one  contention  raised  by  defendant,  viz.,  that  the  manifest 
weight  of  the  evidence  shows  that  plaintiff  was  not  in  the  exercise 
of  due  care  and  caution  for  her  own  safety  at  the  time  of  the  injury* 
In  support  of  this  contention  defendant  argues  that  the  manifest 
weight  of  plaintiff »s  testimony  clearly  shows  that  at  the  time  of 
the  accident  the  curbstone  and  sidewalk  adjacent  thereto  at  the 
place  of  the  accident  were  in  an  obviously  defective  condition;  that 
"it  was  a  beautiful  morning,  bright  sunshine,  nice,"  and  that  if 
plaintiff  had  exercised  any  care  when  she  stepped  from  the  street 
onto  the  curb  she  could  not  have  failed  to  observe  the  defective 
condition  of  the  curb  and  the  sidewalk  adjacent  thereto,  Fs'e  are 
constrained  to  agree  with  this  contention  and  argument  of  defendant. 
At  the  trial  plaintiff »s  counsel  contended  that  exhibits  32  and  33 
correctly  represent  the  condition  that  existed  at  the  time  of  the 
accident  and  prior  thereto.  Indeed,  they  contend  here  that  these 
exhibits  show  the  condition  of  the  curb  and  sidewalk  as  it  was  on 
the  day  of  the  accident  and  as  it  had  been  for  at  least  three  months 
prior  to  the  accident.  As  we  have  stated,  the  defective  condition 
was  so  obvious  that  it  could  have  been  plainly  seen  by  a  person 
standing  on  the  opposite  side  of  the  street.  Plaintiff  testified 
that  she  was  naturally  cautious  and  that  she  looked  at  the  curb 
when  she  was  about  to  place  her  foot  on  it.  The  able  and  ingenious 
counsel  for  plaintiff  argues  here  that  the  accident  was  not  caused 
by  the  curb  but  it  "was  caused  by  a  definite  hole  in  the  walk," 
(Italics  ours.)  This  is  an  after thoughto  The  complaint  charges 
that  plaintiff  stepped  on  the  curbing  and  that  because  of  the  bad  and 
unsafe  condition  and  repair  of  the  curbing  she  "was  caused  to  trip 
and  stumble  by  reason  of  said  broken  and  uneven  condition  of  said 
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curbing,"  Plaintiff's  coimsel,  in  his  statement  to  the  jury, 
stated,  "She  turned  to  step  on  the  curb  and  put  her  right  foot 
upon  the  curb  and  into  the  hole  that  was  there  in  the  curb  and 
extended  along  the  crevice  in  the  sidewalk,"  The  plaintiff  testi- 
fied that  she  stepped  on  the  curb  and  something  gave  way  under  her 
foot;  that  when  she  stepped  on  it  "something  gave  way  and  my  foot 
went  in  a  hole." 

Defendant  strenuously  contends  that  we  should  liold,  as  a 
matter  of  law,  that  plaintiff  was  guilty  of  contributory  negligence 
that  proxlaately  contributed  to  her  injuries,  This  contention 
will  not  be  sustained. 

The  judgment  of  the  Superior  court  of  Cook  county  is 

reversed  and  the  cause  is  remanded  for  a  new  trial, 

JJDGMENT  REVl^HSED  AKD  CAUSE 
...  REMANDED  FOR  A  ISl  TRIAL* 

Friend,  P,  J,,  and  Sullivan,  J,,  concur* 
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RALPH  M.  UA^SLY,  THERESA  tJATELY 
BULGER,  I^OULi^SJ-  AKNSS  I^STAURANT 
COMPANY*  an  Illiiafeis  corporation, 
JQM-J*  AMJES  RSSlAtmAp  £OiiIP.iU^, 
ap.  liHiiois  corpor^ti^,^#OHN  J'^i 
ApE%  anA  JAMES  J,   #IS^/^"   ^'^   •'' 


RALPH  M.   GATE|,lf,   THEI^^A  (JATSLY 
BULGER  and  ..idtJLA  J,  AMtB  RE3TAURAMT 
COMPANY  ;^=|[n  Illinois  corporation, 
defendants)         Appellants, 
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An  action  brought  to  recover  damages  iinder  the  Dram  Saops 
Act.  Upon  motion  of  plaintiff  John  J,  Annes  Restaurant  Company, 
John  J,  Annes  and  James  J,  Annes  were  dismissed  from  the  case. 
A  Jury  retorned  a  verdict  finding  the  remaining  defendants, 
Ralph  M,  Gately,  Theresa  Gately  Bulger  and  Roula  J.  Annes 
Restaurant  Company,  a  corporation,  guilty  and  assessing  plain- 
tiff's damages  at  $1,250,  They  filed  a  motion  for  a  new  trial, 
which  was  overruled  and  judgment  in  the  sum  of  $35*3  was  entered 
upon  plaintiff's  entering  a  remittitur  in  the  sum  of  $900,  Ralph 
M,  Gately,  Theresa  Gately  Bulger  and  Roula  J.  Annes  Restaurant 
Company,  an  Illinois  corporation,  defendants,  appeal* 

The  complaint  alleges.  In  substance,  that  on  or  before 
August  22,  1938,  defendants  Ralph  M,  Gately  and  Theresa  Gately 
Sulger  were  the  legal  holders  of  record  of  the  fee  simple  title 
to  the  premises  in  question;  that  Roula  J,  Annes  Restaurant 
Company  ^as   the  owner  of  and  operated  a  restaurant,  tavern  and 
saloon  in  said  premises,  knovm  as  57  Sast  Adams  street,  Chicago, 
wherein  intoxicating  liquors  were  sold  and  served  to  persons  who 
patronized  said  restaurant,  tavern  and  saloonj  that  said  premises 
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of  said  Restaurant  Company  were  leased  by  said  Gately  and  Bulger 
to  said  Restaurant  Company  for  the  purpose  of  conducting  a 
restaurant,  tavern  and  saloon  and  said  Restaurant  Company  was  at 
the  time  in  question  conducting  said  business  with  the  full 
knov/ledge  and  consent  of  said  defendants  Gately  and  Bulger;  that 
plaintiff  at  the  time  and  place  in  question  was  at  all  times  in 
the  exercise  of  due  care  and  caution  for  his  own  safety;  that  at 
the  time  in  question  and  prior  thereto  there  was  in  full  force  and 
effect  a  certain  statute  of  the  State  known  as  the  Liquor  Control 
Act  and  that  chap,  43,  Dram  Shops,  par.  135,  HI.  Rev,  Stat.  1939, 
provides  as  follows: 

"135*  Actions  for  damages  caused  by  intoxication. 3  Sec, 
14,  Every  husband,  wife, child,  parent,  guardian,  employer  or  other 
person,  who  shall  be  injured,  in  person  or  property,  or  means  of 
support,  by  any  intoxicated  person,  or  in  consequence  of  the 
intoxication,  habitual  or  otherwise,  of  any  person,  shall  have  a. 
right  of  action  in  his  or  her  own  name,  severally  or  jointly, 
against  any  person  or  persons  who  shall,  by  selling  or  giving 
alcoholic  liquor,  have  caused  the  intoxication,  in  wliole  or  in 
part,  of  such  person;  and  any  person  owning,  renting,  leasing  or 
permitting  the  occupation  of  any  building  or  premises,  and  having 
knowledge  that  alcoholic  liquors  are  to  be  sold  therein,  or  wh© 
having  leased  the  same  for  other  purposes,  shall  knowingly  permit 
therein  the  sale  of  any  alcoholic  liquors  that  have  caused,  in  whole 
or  in  part,  the  intoxication  of  any  person,  shall  be  liable,  severallj 
or  jointly,  with  the  person  or  persons  selling  or  giving  alcoholic 
liquors  aforesaid,  for  all  damages  sustained,  and  for  exemplary 
damages;  and  a  married  woman  shall  have  the  same  right  to  bring  suit 
and  to  control  the  same  and  the  amount  recovered  as  a  feme  sole;  and 
all  damages  recovered  by  a  minor  under  this  Act  shall  be  paid  either 

to  such  minor,  or  to  his  or  her  parent,  guardian  or  next  friend  as 
the  court  shall  direct;  and  the  unlawful  sale,  or  giving  away,  of 
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alcoholic  liquor,  shall  work  a   forfeiture  of  all  rights  of  the 
lessee  or  tenant,  under  any  lease  or  contract  of  rent  upon  the 
premises  where  such  unlawful  sale  or  giving  away  shall  take 
placej  and  all  suits  for  damages  under  this  Act  may  be  by  any 
appropriate  action  in  any  @f  the  courts  of  this  State  having 
competent  jurisdlctioju" 

The  complaint  then  alleges  that  at  the  time  in  question 
said  Restaurant  Coapangr  sold  to  an  unioaown  man  who  was  then  and 
there  a  patron  of  said  premises  certain  intoxicating  liquors  and 
alcoholic  liquors  and  that  he  then  and  there  became  and  was  intoxi- 
cated and  under  the  influence  of  intoxicating  liquors  so  sold  by 
said  defendant;  l^iat  because  of  the  intoxicated  condition  of  said 
unicnown  man  so  caused  in  whole  or  in  part  by  reason  of  defend- 
ant's having  then  and  there  sold,  given  or  furnished  intoxicating 
liquors  to  him  plaintiff  was  assaulted,  stabbed  and  seriously 
injured.   The  complaint  sets  up  in  detail  the  alleged  physical 
injuries  sustained  and  certain  other  losses  sustained  by  reason 
of  said  injuries  "to  the  damage  of  the  plaintiff  in  the  sua  of 
$20,000," 

Defendants,  in  their  answer,  adutit  the  ownership  of  the 
property  in  which  the  tavern  and  restaurant  was  being  operatedj 
adiait  that  said  Restaiirant  Company  operated  said  tavern  and 
restaurant  and  therein  sold  and  gave  alcoholic  liquors;  admit 
that  the  sale  of  alcoholic  liquors  in  said  tavern  was  with  the 
knowledge  and  consent  of  the  defendants  who  were  the  owners  of  the 
property.  The  answer  denies  that  any  man,  isno'vai  or  unknown,  at  the 
time  and  place  in  question  became  intoxicated;  denies  that  plaintiff 
was  injured  as  the  result  of  the  intoxication  of  any  man,  known  or 
unknown.  The  answer  avers  that  if  plaintiff  was  injured  by  any 
uzxknown  man  at  the  time  and  place  in  question  it  was  because  of 
plaintiff's  failure  to  exercise  due  care  and  caution  for  his  own 
safety,  and  was  not  due  to  any  acts  or  conduct  on  the  part  of 
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defendants for  which  they  could  be  held  legally  responsible  under 
the  statute  relied  upon  by  plaintiff. 

Plaintiff's  theory  of  fact  was  that  on  August  22,  19 38, 
the  Restaurant  Company,  through  its  bartender  or  bartenders,  sold 
alcoholic  liquor  to  an  unknorai  manj  that  thereafter  said  man  became 
intoxicated  and  said  Restaurant  Gompai^  continued  to  serve  him 
alcoholic  liquors  while  he  was  in  a  state  of  intoxicationj  that 
as  the  result  of  the  intoxication  of  said  man  and  while  plaintiff 
was  in  the  exercise  of  due  care  and  caution  for  his  own  safety, 
said  unknown  msua,  without  any  provocation  or  justification  for  his 
said  act,  assaulted  and  stabbed  plaintiff. 

Defendant  states  that  its  theory  of  fact  is  as  follows: 
••Defendants  contend  that  the  unknown  man  in  question  was  not  intoxi- 
catedj  that  the  intoxication,  if  any,  was  not  the  effective  cause 
of  the  assault  and  that  the  plaintiff  by  reason  of  his  own  mlscon^ 
duct  brought  about  the  supposed  assault;  that  therefore,  the  plain- 
tiff was  not  entitled  to  any  damages  whatsoever  and  was  under  ne 
circumstances  entitled  to  exemplary  damages,*' 

After  a  careful  examination  of  the  evidence  we  are  eatis— 
fled  that  the  jury  were  justified  in  finding  for  plaintiff.  That 
plaintiff,  while  a  patron  in  the  saloon,  was  stabbed  by  another 
patron  of  the  place,  described  by  the  bartender  and  other  employees 
of  the  Restaurant  Company  as  "the  little  Italian  fellow,"  is  un- 
disputed. The  jury  were  warranted  In  findiD^  ttiat  the  Restaurant 
Company  sold  alcoholic  liquors  to  the  unlmown  man,  that  thereafter 
said  man  became  intoxicated  and  said  Restaurant  Company  continued 
to  serve  alcoholic  liquors  while  he  was  in  a  state  of  intoxication, 
and  that  the  attack  on  plaintiff  was  without  provocation  and  was  due 
to  the  intoxicated  condition  of  the  unknown  man,  who  fled  after  the 
stabbing.  The  doctor  who  attended  plaintiff  testified  that  he 

"found  a  wound  vdth  a  dressing  on  it  on  the  left  side,  just  at  the 
edge  of  the  ribs,  of  the  abdomen,  and  th^S  W&S  ft  iiiillllll  "Wl*  clean 
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cut,  clean  edges  about  one  and  a  half  Inches  long  and  closed  with 
sutures,  -  stitches,  in  other  wordsj"  that  he  "changed  the  dressing 
and  examined  the  wound;"  that  he  saw  plaintiff  about  eight  or  ten 
times;  that  "first  I  changed  the  dressings  about  every  two  to  three 
days,  and  in  about  the  usual  time,  -  eight  or  nine  days,  -  I  removed 
the  sutures  and  after  that  he  came  back  and  there  was  a  redness  and 
swelling  in  the  wound  and  I  found  some  pius,  and  I  allowed  that  to 
drain  and  observed  it  and  watched  it  and  he  came  in  several  times 
for  the  dressing  and  drainage;"  that  he  charged  plaintiff  $20  for 
his  SQrvices* 

After  a  consideration  of  the  record  we  are  unable  to  under- 
stand why  defendants  shoiild  complain  of  the  judgment  entered.  It 
seems  to  us  that  they  should  feel  grateful  that  plaintiff  was  not 
killed,  or  more  seriously  injured  than  he  was.  The  stabbing  occurred 
at  2:30  o'clock  in  the  morning.  The  bartender  testified  that  there 
were  between  thirty  and  fifty  patrons  in  the  place  at  the  time,  some 
men,  scrae  women.  There  were  women  waitresses  and  several  women 
operating  games  of  chance.  After  the  stabbing  plaintiff  went 
to  St.  Luke's  hospital,  where  an  interne  put  six  stitches  in  the 
wound  and  a  bandage  over  the  entire  side.  Plaintiff  v/as  not  able 
to  go  to  work  for  about  seventeen  days.  He  then  v/ent  to  work  for 
about  six  weeks  on  a  new  job.  At  the  end  of  that  time  he  was  obliged 
to  quit  the  job  because  the  '^'eight  of  the  accordian  he  played,  on 
the  wound,  "made  it  very  uncomfortable,"  and  in  ordor  to  give  his 
side  a  chance  to  heal  he  worked  two  nights  a  week  at  banquets, 
dances  and  one-night  affairs,  averaging  $15  a  week  in  earnings.  He 
went  back  to  work  permanently  on  December  12,  1938.  At  the  time  he 
was  stabbed  he  was  receiving  as  pay  $6  a  night.  Plaintiff  further 
testified  that  the  stabbing  caused  a  big  rip  in  his  coat  as  well 
as  his  pants,  and  that  both  garments  were  bloody;  that  St.  Luke's 

hospital  charged  him  $5  for  the  first  aid  treatment  and  he  paid 

>  ,■"■'■■ 

$2  on  account  of  the  same. 

We  have  considered  the  four  errors  assigned  in  support  of 
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the  contention  tliat  a  new  trial  should  be  awarded,  but  find 
that  none  has  substantial  merit.  If  the  ease  were  tried  again 
and  before  an  intelligent  jury,  defendants  could  not  reasonably 
expect  to  obtain  a  verdict  foi'  as  sraall  an  amount  as  the  trial 
court  allowed  plaintiff  in  the  instant  judgment. 

The  judgment  of  the  Superior  court  of  Cook  county  Is 
affirmed, 

JUDGJIEMT  AFFIRMED, 

Friend,  P,  J.,  and  Sullivan,  J,,  concur* 


If 
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■-^^   JtfsTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COUKT,:\ 

Sol  D.  Golb7,  a  privi^"  11  tec ilVe,  "operating  under  thi#% 
name  and  style  of  Co-Operatlve  Service  Company,  brought  an  action 
against  defendant  for  $191,95  for  a  balance  alleged  to  be  due  him 
for  detective  services  rendered  defendant.  The  cause  was  sub- 
mitted to  the  court  without  a  jury  and  after  evidence  heard  tkie 
coiirt  found  the  issues  against  defendant  and  assessed  plaintiff's 
damages  at  the  sum  of  $191»95.  Defendant  appeals  from  a  judgment 
entered  upon  the  findings* 

Plaintiff's  theory  is  that  defendant,  acting  through  one 
Metzger,  its  Chicago  agent,  employed  the  plaintiff  to  make  an 
Investigation  to  determine  whether  fraud  had  been  practiced  upon 
defendant  in  the  procuring  of  certain  policies  upon  which  claims 
by  the  beneficiaries  of  the  policies  were  then  pending.  Defendant's 
theory  is  that  any  investigation  made  by  plaintiff  was  not  made  at 
its  direction  nor  request,  nor  upon  the  direction  nor  request  of 
Metzger,  its  Chicago  agent;  that  plaintiff  made  an  investigation 
at  the  request  and  upon  the  liiring  of  a  third  party,  Simon  Herr, 
in  nowise  connected  with  defendant;  that  there  was  no  contract  of 
employment,  express  or  Implied,  between  plaintiff  and  defendant. 
In  support  of  its  contention  that  the  judgment  of  the  Municipal 
court  should  be  reversed,  defendant  contends  that  plaintiff  had  no 
standing  in  a  court  of  law  for  the  services  alleged  in  his  complaint, 
because  he  had  not  complied  with  a  then  existing  State  statute  and 
a  City  ordinance  requiring  private  detectives  to  be  licensed,  and 
that  "where  a  State  Statute  or  City  Ordinance  requires  the  licensing 
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Of  a  business,  the  obtaining  of  a  license  Is  a  prerequisite  to     ' 
the  maintaining  of  an  action  for  services  rendered  in  connection 
with  said  business."  While  this  contention  is  not  without  force, 
we  prefer  to  decide  this  case  upon  the  merits.  Defendant  next 
contends  that  the  finding  of  the  trial  court  that  there  was  a  con- 
tract of  employment  between  plaintiff  and  defendant  is  contrary 
to  the  manifest  weight  of  the  evidence.  This  contention  is  clearly 
a  meritorious  one.  The  overwhelming  weight  of  the  evidence  shows 
that  plaintiff  was  engaged  to  make  an  investigation  by  Simon  Herr, 
a  well-known  attorney,  practicing  at  the  Chicago  bar  for  many  years, 
and  that  it  was  distinctly  understood  between  Herr  and  plaintiff 
that  the  latter  was  to  look  to  Herr  for  compensation  in  the  matter 
and  was  not  to  look  for  compensation  to  any  other  person,  Mr.  Her3p»s 
testimony  as  to  the  aforesaid  agreement  was  corroborated  by  the 
testimony  of  Maurice  Ruttenberg,  George  Erickson  and  Metzger.  It 
is  difficult  for  us  to  understand  how  the  trial  court,  under  the 
evidence,  could  find  that  defendant  employed  plaintiff,  through 
its  agent,  Metzger, 

It  would  be  higlily  inequitable  to  permit  the  instant  judg- 
ment to  stand  and  it  is  therefore  reverse*. 

JUDGMEHT  REVERSED^, 

Friend,  P.  J,,  and  Scanlan,  J,,  concur* 


££oi:fo'iuaco  ax  bsiei^si  aeoivofia  ^ol  aol^ofi  fts  lo  sxxiowutnijsc;  sii^f 

^soiol  J-uoiiixw  item  €1  xtoiinstix©';  aixid-  ellfiff     ".ec^ittaiKJ  bise  ifJIv? 

ixen  cfafiQaal^Q     ,B;fli»ffi  &iii  Baqn  bb&o  BMi  sfclosfc  o)  is^QTcq  9w 

Xiisi^aoo  8i  ;fxsfc^s'ia&  fea*  tliiJiilalq  fte«wd-e(f  imtax^lqiRB  to  io&ii 

swona  ®©iS9£ilvs»  ©d^  lo  #itsi«w  3iti:»X8XJwi«»vo  aril'     ,o«o  axJolioilisH  b 

^^•i©H  ixoiEiS  \cf  aol;J-BSi:#®9vxii:  cua  (»](jsis  ©i"  fcesis^aa  sew  "^liiaJtiBlq  ^jwi;? 

^3T£Bsx  X3ttaa  lo^  asa  ogsoiriw  efi;!^  t&  saioxa^esiq  ,'^en'iodJjB  aw©£Erf-XI«r  e 

3*W»H  .-jdsS     .iioe'xsKi  isiid-©  y^us  «J  ja€>i::tasjs®qiaojj  aol  afooX  od   ^oa  e«w  Jbas 

ari^  ^sitoi/  ^irujoo  Xoi'xcf  ©j^d-  r,mi  feijuad^a'ioJbiajy  o4^  «xr  lol  ilssxitWlh  el 
ri$i/o'i^    «ltJ:^nl.«Xq  fee-^olqer©  ^fuslita© a '^l)  cfjail;^^  ball  f?Xi/o£>  ^oMWfcJhre 
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^tls  appeal  hy  def«niaatft,  Mike  Mmsk  and  Marie  "Uruk, 

his  wife,  a«®.ks  t©  re  vera®  a  decree  entered  in  f&vor  of  plaiB- 
tiff,  stsjaley  Urvkk,   in  aceordanc®  with  tim  yeport  aad  r&coiB«s£ii» 
dation  of  th«  master  iB  ahanaery  to  wMtm  tii®  @«ms9  had  tM»@n 
referred. 

Plaintiff's  camp laint  fil®<l  Aagust  20,  1938,  alleged 
substantislly  that  on  and  for  a  long  time  prior  to  Jepteaber  7> 
1935#  3ae  was  th®  own©r  of  tbt  property  at  243^  Bmith   ^th  av^mie, 
Cicero,  Illinois;  that  said  property  was  improved  with  a  two-atory 
building,  free  and  clear  of  incimbr&aces,  exempt  ciirrent  taxes^ 
and  that  it  was  i^orth  about  $10,000|  tiiat  for  sometise  |3*i©r  to 
September  7,  1935*  he  lived  with  dsfendants,  his  son  Mike  Mruk, 
and  JJsrie  Mruk,  his  daughter-in-law,  who  oceuplmi   th#  flat  on  thie 
second  floor  of  s&ld  buildingj  that  for  the  piarpose  of  ii^uclng 
him  to  convey  his  property  to  th@m,  defendants  on  or  &\m\xt  Beptemher 
3»   2.935*  "did  fraudulently,  wrengfally  and  deceitfully  state 
and  represent  to  the  plsintiff  that  if  t^   v^uld  eonvey  th®  said 
property  to  th^m,  that  they  would  b@  very  kind  to  liia  as  long  as 
h@  should  live  and  said  defendents  stated  tlisit  in  consideration 
of  thsir  love  and  ef feetion  for  plaintiff  and  in  consideration  of 
t!i6  aonveyanc©  to  them  of  said  property  tJi&t  they  would  furnish 
him  with  a  good  heaae  sind  all  th@  necessities  of  life  as  long  as  hft 
should  live  J "  th^.t  prior  to  the  time  these  statftiaents  were  aade 
"defendants  had  treated  the  plaintiff  with  great  apparent  kindness 
and  oorisideration  and  pretended  to  be  very  solicitous  as  to  pl&ln- 
tiff»s  welfare  and  plaintiff  s&ys  that  he  w&s  tbus  and  thereby 


OiLt  «o  ^8ll  sxt^  iJliwSl  »JtnjsJ^  baa 

Cjb  seal  ea  al/i  (Xf  fifiJbi  \n»y  »<f  J^Xifeir  y^j^^  ^ait^   ^mtdi  o;i  x;f'zoqoi:q 

HoJUinelilajfioo  al  ^Mi  b^iaS^  a^taifeit^lsi)  fei:«a  tos  s'vH  blimim  td 

lo  noJtJijrtftl>la«oo  al  bast  l'*Jtinl«Xw  nol  «oi^©»ll«  b&B  •¥©!  rrlsff;*  lo 

rftlnij.'l  bjMGfn  x<^^  tMdi  x^iaqo«iq  Mas  lo  asMiS  oi  eonisxovaoo  arf^ 

ml  MA  saol  S3  &11I  lo  &ri>lSle.»»t&a  extt  Il£>,  furs  dsoif  boog  a  dilw  iiiil 


ffiisld^  ikM  dmeivmd  oM  Um.%  im  l>@li0V@4  iafeMants  intended  te 

Q&vry  out  said  proalaffis  aM  «&gr#eai®nt»|  ^  Umt  "rm  rolled  ^p&n  said 
Jitat«aieat8«  pronisvB  an<i  figi^<n8ftmt| ''  tb&%  **ho  h&d  ne  Me&us  of  kuowii^ 
that  said  promises,  st&tem#£it»  aM  a€r9«a«nt  wsrtt  fr&vibauI«fiLt  and 

fiecftitfutl  and  were  a&d®  for  His  pirpoae  of  ah®«tiis^  and  defr&mdiag 
td»|«  that  '*in  full  rell&isee  tlMsreoa,  @ja  t©-wit»  ^ft«iab#r  7,  I935, 

by  M>i  warranty  d«k®4  of  timt  Aat*,  lie  coiiv«jr«4  s&id  property  to  th® 
<a«ff«MMt»,  MilE«^  Mruk  ®M  M&yl®  Mr^.,  as  Joint  t«a«its|«  tSmt  «to»i» 
of  tlE^  aiitoi!i»iits«  pTtmim^  or  r<@prts@iitif.tioass  £i»ide  )»y  a^feBdasts 
««ir«  ]*eiu#«sci  to  writing  &M  t^t  t^  ii&id  deed  to  Vt»  dmt%musit& 
$0£it&i£ti@d  230  i»>tie€)  of  &w  of  t&ii  p&.roX  projsiftos^  st&tos&ats  or 
ropr^s^ntations  aM  tlmt  all  »^d  psrotti^osy  statonoats  aM 
r«piNi3@jaitotioi3.s  wore  by  puiri^X)*  that  ^  ''r@a^i<r«d  130  eomsldor&tiosL 
for  s&i.d  (lo#d  «M  that  tho  a^fsMeats  nt  all  times  wrojagfolly^ 
f»m4ultatly  aM  d®e«itfully  int^Med  to  &hmt  ^M  d-Hpaut  t3m 
plaiatiff  of  his  property  and  iiit@M®i  to  olatalu  said  property 
wltlaoat  ^aylag  any  aoosid© ration  tlMrafori**  tliat  **«ift®r  tlie  ao»- 
v^yaiMj®  of  s«,i4  frojmrty  't^y  tbe  pUisitlff  to  the  d^f @Maats,  **  tbsy 
"^©atocl  to  s^w  &^  ldLnd!3«ss  or  .aonsid^r&tio^  toward  pXstiuMff  and 
aogl^fitiKd  bM  r«fujod  to  properly  proving  for  tiio  plaiatlff  &s  thsy 
Ijs^  &|r«®i  to  do;"*  th&t  '^os  JUia©  a?,  If^,  for  tii®  ^irpose  of  carry- 
im  <»^t  t^ir    pl^n  ikJiii  intemtioiik  to  eliMt  ami  S«fraM  plaintiff , 
t^  pr©p®r^  was  traiisfffirr®4  or  #3galiaj^#4  for  Um  ^mslmB  at  al26 
loaoimJa  aw^s^,  Ber^yn,  liliiaoisf  tMt  *^tli<SMmfter  tii0  said  B@rwyn, 
lUimi®,  property  w&s  a.x8liii.i5g#4  for  fr©f®rty  loeat®<i  at  5^2  Byrd 
tmA,  Hirersifie,  Illii"ioi»l''"  tiat  ©a  P^braary  28,  1938,  Uia  lust 
®®»tioii©cl  property  w&s  traded  for  ]prsp@rty  loaatefi  at  3744  cUntoa 
aveims,  B^rwya,  IlHooi^,,  whore  %M  4«f«Mant3  m»m  r®aide|  »od  that 
mM  ijroporty  i»  subject  t9  #,  aortgag®  ©f  ^Jt^'O,  pityn^le  i»  aontteOy 
Instidlaofits  of  S30»53. 

21»  coi^lalJit  ftll@«®a  father  m&%  lifter  aefoadi&iiti  recolfo4 
title  to  th®  first  piece  of  pro^rty,  they  cofiameneea  e  cwirse  of 


f 


0$  ii^tScsoMiEil  aSimi^ulfiti  bm%tl»ii  mi  ^mU  Mm  N>Vl«»cft  taut  ft«Mll. 

jalkr«ilf»fe  jbtijyt  jyai^  ^''^  /^t^"^  %;^aai  ft^s^^f  Ihi.;  li^'^ilaasfe 

'^tds  oS  "^i^wi^  -..^--^-    .li-^s-moi    ...    ^  ^   ..  ,.-_.^'   ■-- ••  -  ........:%tam  eld  xH 

•^'i:s;|e*i^  hl&^.  jsti*'  ^"-  •  -  .^iifflJL  Iusa  x*'***^*^  «Xi?  lo  alt; 

,jr|vi»^  i>|£«  mis  -im^Xm-.     -4^  ''tsXfltfiXXXX  ^^v%i&&  ,^ma»9»  Amm0 

M:t&  S;^!^  ii'  &«4^»9X  '^"Xt^s'iiq  ^^^  1-  '!»  B^m  x:tx9f^isnti  ««loalXXX 

XXiUfKM  oX  ditfjn  10  «:i4$;|^'£Mai  s  i4i^&  «X  X^7*q4r»%  t^Xnt 

•c<«^?  ^  thtavffXXa^tal 
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©j-a®!,  ttiaSdUad  bM  in^mma,  tK'mtsmnt  tamM  plaintiff,  refaaiag 
t®  fundfth  liim  propor  food,  sisd  ia»,gl#ct<8d  l&  airow  &xxy  consideration 
f&v  hlM  aomfort  &M  welfare  |  %h&%  la  Jaly,  1<?3B,  def«t.B«laiiU  cruelly 
«iSiiii'«iIt«Ml  plaintiff,  Uir9^  hiM  ©at  of  tb«iir  hoiae  &,i3d  3iior«  out  & 
imrrant  wlilah  brooglst  about  his  arp«»t|  tli^t  the  «nmkiM,  inhuman 
tWJatsient  wMcJi  h»  raaeivad  b^eaa©  «o  mi3l»«aPiibl«  tJiat  fe»  left  tii« 
hMM  of  dot «BS^Lat»|  **  that  h^^  no  longer  ir«^id@s  with  t&^&,  r«ceiv«a 
ISO  support  f roa  umm  aM  1»  f i»iiu?fiil  #f  tto  lmj?»  feliey  ai&y  ^o  iitai} 
and  tMt  ta®  d«f©nsliint«,  ml#®a  r^sstrmined  toy  an  ©ra«r  of  ©ourt, 
lEtll  »«11  ©y  trwisftr  tM  pr©F«rty  or  ^i&c«^  fm't^asjr 


the  eimpl&lat  eoiteslaidiod  with  tho  following  grayer »  *»Thftt 
tfe»  C«ttrt  find  that  upon  tJse  eoawyameo  of  tlie  »«d«i  property  to 

tJio  d®f«ad&nt»  ti5*.t  tfeoy  Weasse  -trmft^®*  t^r®fw,     ua«a@r  8  ea®;- 
«tr«fcetir®  trust,  m^  t^»&t  tto  a&let  trmt  ppoperty  fe#  jr#Ii@md  by 
U»  «©«'t  to  tk®  property  wMo^k  is  now  o»^  1^  Vm  ^f^mmkU, 
aM  taat  tlse  aomrt  flM  tl»t  mU  '^mmrtr  lmm%®4.  at  3744  Clinton 
AvosBio,  Berwyn,  IlliiK»is,  i«  asm  owma  &M  ^M  by  ^s  ssl^  dofoM- 
ants  aa  -«  sonstaraotiv®  trust  for  ^®  ms«  aM  boitefit  of  %im 
pl&lnUff. 

n^%  on  ao^oiinting  mr  ^hm€  ^%mm  iM  pl&intlff  and 
tlift  «l®f«M&nt«  a®  to  ill®  w%lm  ©f  Wm  n@>i&  property  -©enf^^yta  to  tim 
^y  plaintiff  an^  as  to  t^-  mlm  of  t^  mM  frof<trty  wiiie^  tte 
4sf«^iytentii  »w  ©im  tte«^h  irmrloiis  tr&io®  mM,  trsais&ctions,  ant  tlml 
If  it  bo  found  ttet  the  s&i^  p*op#rty  mw  o«aei  by  th«  d^foniiants, 
as  tr^ta«s  mnaer  &.  con^tr^oti^  trmst  for  tl»  feoaofit  of  tho 
plaintiff,  b«  of  l©sa  ¥€tlu«  tlian  tl»  property  originally  oonvoyod 
to  %imm  by  th«  plainUff,  tl»t  tMs  pl&inUf f  »ay  imvo  Jud4S»«at 
against  ^m  4€f«naimts,  ani  ®*ek  ©f  t^«»,  for  th«  dlfferonco  In  tbm 
Y&Xmtiim  of  tim  aald  p-opertioa. 

^mmt  tl^  Coort  ©n^oin  tM  dofoxMlanta,  an4  oaeh  of  tkmi« 

froa  stelHag  or  eonvi&ying,  mM  property  now  owned  by  thoa,  or  fro« 
oua^abering  it  in  any  aaimor  nnUi  ife®  furti^r  ©rd«r  of  the  court." 


(Kiel  «t»  ^pm  t^^  ^''J^''  <^^^' 


4'ii<«&i/v-w'^  a«i«y^ijju 


,  Z9tno 


i/i   ©tf  fills  I    *£®   X$  iifil^i^i    Mki    "SAtSlESl^    10    II IMS    lilw 

iio^^ttt:,  14^  .j^i  &®4ij»o<iX  it»«^tv  :  #ariJ  bait  in«»0  «£^  ^juiJ  Jbisu 

-l»R©t3l>  &JtMi  «9dl  t^  M®f'  tm^  &«cwa  ««/.  .'tmlXit  ^at«rfv^a  ^«iltt«vA 

«iil#  f;.  -!^  l«Ji«i  ma  diSt  lij'' 


<  yitttlAlq 


D«f®i)d&nts*  SiXmvmTf  Sitteiv  adjBitting  tlv»  various  allogatloas 
&t  tim  QomplMtut  vtlth  r^tmr^-jmm  to  tikm  transf erring  &a&  trading  of 
tbt  various  places  of  praparty,  aeaied  that  Xha  first  pi@c«  of 
property,  wliieli  waa  oonr^yed  to  tlies  by  plalatlff,  was  worth  iiilO,000. 
It  fartJi«r  d«nl®<i  that  tiisy  h&d  fr©a<iuleatly,  wroilgI^iily  and  deceit- 
fully ml@I@S  &S&  ^«e0lv»d  pl&lntlff  mi&  that  ti:j^Qy  li«d  l2it«M#4  to 
cheat  asd  a«fr&M  iilii|  th&%  plaintiff  r«Il@4  upon  fal»o  psvmla99 
su&de  by  tte®  wl^ea  ha  ooav^yed  th»  propertyi   tuat  th@  i»ub»e^aent 
tr&ri»f©rs  of  til*  fro^s^rty  wer®  ja&d.®  for  the  i^urposo  of  cfirrylai  oat 
j^jsy  pX%a  of  t^lrs  to  el%e&t  and  iafrand  pX&lBtlff |  and  that  plaln- 
tlff  vae  aci^P«X®d  to  X^ave  tho  hewi  @f  S<£f@M&jats« 

l^m  <i»jasw»r  ti£@A  averred  t^t  plmlmtlif  'm>,4.  llrtd  «it& 
«ief@r4&ats  for  &  loas4  tlas  &ii«i  waa  always  ivelsotae  t©  life  i^lth  theia, 
frovld^S  ^is  dl<l  not  be^ene  drmik  &M  al»^slvej   tliat  defasidaiits  were 
&l«£tys  klM  aM  aoiosld^rate  to  liim|  Umt  before  i^X&latlff  eeisveyed 
tkm  property  to  ^^feiKlaatSf  h&  oamsuXt^S  aa  ^ttrntrntyg  i^m  prepared 
Use-  paper S|  aM  that  t^  title  to  said  property  was  ^aaaferr^d  to 
d#feM&Bts  mpon  tiie  pap^&t  of  a  Xamful  aonsl4erj^tl@ii  am.  t^t  all 
«absequeat  transfers  of  tii®  prop^rt^  were  aade  with  the  i-gaowleslge 
arid  eomsent  of  plalistiff  •     Tkm  &mimt¥  m&)md  t^%  Vim  compXalmt  IM 
dismissed  Ms&uae  It  failed  to  set  forth  a  m0r1L%oriMi&  eause  of 
aetloxi. 

la  lala  report  V^  master  fmM  ^.nt;^r  &),Xm,  tbat  in  Jiily, 
1935»  flaintiff  we$  evljjt<sd  %ltli  Ma  beloagiags  fey  M.«  dUtughter, 
Mrs*  Bulvas^  m^  l^r  Imsbaii4,  frosi  the  first  floor  apartssest  of 
tiss  presdsea  at  24^6  South  5©t^  av«jme,  Cicero,  illlnois}  that 
defeitiamt^  llve4  Im  a  flat  em  tl&e  m^&md  floor  of  said.  |ir€»laes, 
f®r  Hifhieh  tliey  Iia<i  "be^m  isayiag  pXa^iatiff  ^yo  a  aojtith  rent|  tliat 
three  days  after  pXalstirf  «a«  so  evieted,  he  a^ved  Into  a  rooo  la 
4@feM&i^t3t  flat  vkpmts.  the  iifivit&.tlon  of  his  son  Mike|  that  tJae 
parties  &gr&®d  that  if  plain  tiff  woulu  eoarsy  tiiis  property,  which 
lie  oimed,  to  liefendaiita,   tl^y  w vmld  giaiiitaln  aM  support  his  for 
the  rest  of  his  life  &&A  «ould  pay  for  tils  bux^iali   tliat  &bl  ^epteaber 


-u^l^»:3ti»ii7  htm  xJjM'i^is^^  ^x^itmXmmmnt  batf  x»^  ^^^  IH^AtMii  'mtl^v^  il 

•<^&«uki'i»le&  1«  «md  (Ml#  vviiaX  ftl  l«i««iHM»  mam  lOHi 

.^a.Sif^  .^l^JN'  JH^ti;  iSht  ^K»f3X.sr^  ''^i«r  JMs  iMii^  :^!ijSi«i  a  ^@1.  «NfxiMb.'V«%»l^ 

»Si><>X!«r«ct.^  »iSr  «0f«-  iy&aia  »it««»  ^-x^iqeir^  •rt^  t«r  eisyla.fi.tS^  tMH»f«Mtoi 
Mf  ;ralfiX<|siE>s  mt:^  SmU  t'«ate«  9MrttiiA  «l^     .llX;raXiiX<j;  1«  iThmuhni  Hui 

^<wi^  l$jit^f*!s  AS-stmi  L  m^m  *»***  *«i*^  T*^^  i*(kliiw  *iol 

fld9  toiiS   \&i&lAi  aofe  ji  iii  'to  a«l#».^tfnf  *«i4  ftotpr  *&X^  *t^^i^MM%»* 


7»  X^35»  iipo^  tte  advice  of  his  &tto?»«3r,  pl^dntlff  eenvdi^  tlii 
jprojwwrty  by  warranty  dieod  to  def®fidant»|  t.:.-.&t  this  property  'wa* 
I»t«r  traded  by  def^Ments  for  property  in  Beriryn,  tsfhich  ta  tyra 
was  traded  for  &  buag&lo*  la  Hiir®r»lde  and  th&t  property  w&»  Xatwr 
traded  tor  th»  property  at  3744  Clinton  «ivcnus,  Barwyn,  IXXlxielSji 
i^dro  tb.«  dftf^Mants  no«  rssl4@|  th&.%  tM  Xm&t  m^ntlonedi  property 
is  now  o«i%i(i  by  d^feMants,  MDm  Mrvik.  &M.  Hi^rie  fimk,  Jointly  mA 
is  siibjact  to  &  ;gortg«ig@|   t^mt  pl£ii»tlff  h&S  kis^wl^dg®  of  all  tJte 
tzmn&fers  aM  ftxis^t;tA@^s  of  prop«rtyf  a^  tim%  defesiSaiits  paid  no 
rent  stlo^e  pXainilff  went  to  Xl^e  with  th@«i  but  t^t  thty  p&id  edl 
t&xos  &iul  otliftr  ii3i@idi»iit&X  ®xp@Bs«!<i  (laaXiidliPig  $13€'  whieli  tl^y  owed 
pluiBtlff  for  back  reat), 

IQNi  im»t<3r  &ft@r  findiJBtg  tMt  tk®  equities  wer«  wl^  plalB* 
tiffy  reeeogs«nSie4  tluit  j&  ddcr@«  b^  «attre»^  im  a^eord&jse®  witl^  the 
fiiMiinss  of  his  report,  tliat  tlis  4@or®@  sJsm^d  @ri4oi£L  tli«  d@foiQ^&iits 
frera  trsnsfftrriag  or  coj^tyijag  th«  ra^EtX  e@t«it«  i30w  o^sed  by  tlMHft 
until  th®  fiirthftr  order  of  tl^e  eoiairi,  thst  Wa»  s&s®  be-  reref erred 
to  th«  m&.nt®T  ter  XM  mvp^-m  of  maldtJi^  &&  a.aeomutiJ^  b@t«f^«m  %lm 
I^UftioSj,  thstt  a  IM^mtxt  Im  &nUii?®^  in  f&w&r  of  plaintiff  &M. 
mg&iviMt  ddftM&ats  for  %im  ^mmmt  ^%m  i^laiBtifff  ^&]^  tiMt  suejti 
J^idgmoiat  b®  d@el&r«a  a  lien  «ii;«l»st  tiici  property  £idw  otmoil  li^ 


the  4«op«®  ©irerj'ul#4  ^«f©3ai&ats*  ®xe®ptloas  to  %M  SBast«r*8 
lemp&rt  bM  liipproTod  saaa€«    Aftsr  fiMlBg  '^tJbmt  tbi!  plaiatiff  is  in 
aoeHaing  ym&rs  aM  that  tl3@  dtfe]3<ilMt.t@  w@r@  gtall^  of  fraiMtule&t 
intent  in  tb0  first  iast&nee  at  tlia  tiss  plstiatlff  aenv«yad  Ills 
property  to  %h»mg  &M  tihk%  fmwk  ^M  tsalio^  &ro  tbo  gist  of  tbo 
aotion,**  tb#  dmm&  order^^  timt  plidntirf  h&w%  &  Hon  oa  tb0 
|irop«rty  &t  j744  aou^i  CHaton  areaofi,  Berwya,  llliiiola,  aow  owaed 
by  dafeMaJat®,   "for  mi^h  ^mmmt  &s  emy  be  fooad  <lii©  aM  o&iiig  him 
fw^m  »&i4  d<©f %Bdifiiits|  "^  aiiy.  tb&%  '*ub  &ccoimti£tg  b«  bad  before  m.lA 
mastsp  la  ebaneary.* 

liofeadsnts*   theory  &s  stat94  in  their  brief  is  tb£t  '^thero 


^el«elia  ^«\«psf*«  ^teaffv*  ««#2£Jtl&  ♦l^.  *»  ^p^«<r«wi  «f?-*  w«  Jb*6«ra 

iX«  SiliM^  '^ttdit  4'ii^  iMt^  mm'i  Mtii  mil  m»  imm  Tii»tiiM£4  mmIs  ta«t 

ii^a«tei%«l^  mAt  &i»l0»  ble<m^  0rss>«»L  i?/^?  J«i^  ^i%i»^9^  hIH  te  kinttoll 

ilam  ^a^i^  i^m  ^r:MaXAL%  mat  ^amai&  «a  wft  t^artiwli*  tusti&a 


«*^»^«^  i»i.^  &s  «imJM'4.@'^f£t  »«#iBtfMifiiiil>  »»iS>r'i<PWi  mmi^  *dK 

«ft  !•  #«la  9^  9%n  »eUim  hem  bmm'k  JddJ  tftHa  «Mhl#  e^  t^«4|«<sf 
btmm  wm  ^ttJtmUll  ^%;0^*n  ^^itm^rs  mUalld  mm^  ^Tc  !«  t^»9««9 

**  »\:-ii^iifim\u  Pit  tv^CMl 


waa  Q®  proof  of  acttisl  fr»M,  e©  ps'oof  ©f  a  oonfid'diiti&l  ©r 

fldiiciary  r^latlonsliip,  a©  proof  of  facts  constituting  &  cca*- 
fitructiv®  trust  &M  ii@  faraad  er  saliae  in  the  cas<a|   Uiat  U» 
convey&iaet  w&s  absolute  and  volmitary,   that  yi«  defetedant*  w«p« 
alw&ys  willing  and  &re  still  s^iliing  t©  support  tbft  plaintiff  but 
tJiat  the  plaintiff  voluittixril^  absented  hlaself  from  timir  hoam 
withouit  Justifiable  causa  mid  Ui&%  thsy  ar«  iiad«r  £K>  obligation  to 
support  «»«  plaintiff  ®ls«i!i'b®r« » ** 

flidntlff's  Ui#ory  is  tlmt  «»fe««sms«  of  tJje  ago  ftM  Infir- 
mity of  tSw  plaintiff,  U.M  t)«eauw  of  other  eircusstanees  in 
coBiWOtioR  with  ti3t«  r^latlonsliip  ©f  t^  plaintiff  and  defend&ata, 
&  fidaaliu?y  rolatioiisblp  ®^st@4  b#t«e#ii  tlao  parties •     th&t  booomso 
of  the  fiduciary  relationsiidp,   th&  conveyasaoe  of  plaintiff  ♦»  property 
to  tho  dofomlimtft^  was  luido  ond^r  Bueh  elr^umstaiioos  tliat  ths 
dief®n«Sants  ought  r»t  la  equity  aM  gao4  conscienae  bo  p«rmltt«d  to 
bold  It,  an4  at  eourt  of  et|Ulty  will  raise  a  trust  by  e©ii«tru©tlon# 
Tlsat  under  tia®  olP«uaiat8uae®»#  tM  iur4@ii  of  proof  w&«  upon  tl» 
d^fend&nts  to  show  that  tr^o  trai^^aetlon  was  fair,  oqul  table  amS 
Just.     Tlmt  tb»  eviataoe  shows  tlB&t  tte  dsM  of  plaintiff *s  property 
to  dafondaat  was  obtained  by  fraud,  &wi  tho  subsequent  breach  of 
oontr&at  of  tiio  defsmifents  &M  tiMir  tro&tMont  of  Va»  pl&intlff  was 
sufficleat  to  r&i»«  &  pr®isuiiptl©n  of  frausi  in  tho  first  Instance 
at  the-  tisi®  tho  property  «a»  ooiweyM*     'rhat  tl»  deer«®  of  tiie  oourt 
is  fully  »upport€?d  by  %lm  &ri^mjm&  &M  by  tiio  ploadlngs.** 

Tho  faets  &»  ppouontod  in  ©Tidano®  befor®  tho  lisater  aro 
praetlceJlly  undisputed,  «xs«3pt  &s  tiasy  ooneernod  an  «ilt©rc&tlon 
botvoen  plslntlff  and  on®  or  both  of  tbo  defendants  in  July,  1933, 
Pl&lntiff ,  Stiinley  Mruk,  *^o  was  sixty-five  yours  old  in  1935 
«tM  is  isow  isbout  sovanty  ye&rs  old,  1^  tii«  father  of  tw  sons,  tli« 
dofeadaat  UXkM  Mruk  and  '^mlt«P  Mmk,  and  on®  daughter,  Mrs.  Bulvas, 
For  isany  y«ars  prior  to  July,  1935»  Stanley  Irak  ©wnod  froo  and 
eXoar  of  incu^r«%nc@,  oxa^pt  tsxoe,  &  t«o->story  brick  QUlldlng 


( 


-^liVa  fer«  »«J9  «««#  *t,^  6^2#*s.3»<l»  talis-  »1  t«*4^  «*tlA;riii«K 

,8^1IMS[  «««U-  «ii^illMt^»i»  «Q9  £if(M  ^m^ui  t»4'ImM  bam  iimiii  aiAX&  ^^«&a«l«& 
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&t  2436     outH  50th  u.Y®a»,  Ci&^it&f  lllXxmiSf  nnA  rttjsld«ci  with  his 

B&rrlteJ  aaught«r,  krs,  lliilvas,  oa  i;la«  first  floor  of  said  bullciing, 
wliile  dfflf® -idsiiits,  'i^kj»  Mruk  &£id  *iarie  Srak,.  &a«i  their  t»©  aiaor 
oi'dldrem  r«sid@cl  on  the  800e»d  flcM^r,     tbe  4&ui3iterp  Mrs*  BttXvss, 
&£^  her  iMsb&i:^  paid  tm  rent  to  pliiiiitiff  l>ut  g&ve  iiitt  h±s  b&&M  aoA 
r&<m  ia  ©xalmBg®  tti&r&fOTg  wldl©  dfef^adants  paii  pl&intiff  «  aaanthly 
rsotal  ©f  $^»    Iji  Jmiy^  1.935#  pri©r  t©  ti»  ©3?igia&l  e©ERf«3raL»e»  in 
question^  i^'fs,  Bulvas  axuS  be?  MsbitHil  thr«w  plaiiitif f  * s  p#7se»Bul 
belongings  ©mt  ©a  Ui®  baek  j^oroii  s.M  @J«t«t®d  liim  fr©ai  tMlr  apart^ 
Kmnt,     Fl&lntiff  m&r^d  hX&  toloogings  int©  th«  iJi^^.^M^Et  ef  %i» 
pF@mi.s«s  siM  tbide  d^grs  later-^  upon  t^%e  intritatioii  ef  UiJm  Wjp&k 
imrM  iat®  ^le  second  floor  fii.t  witfe  i^f^Mants*     hX  t^t  tia» 
a®f®3a^«iits  ©t«©^  pluiatlff  *18Q  hm-ak  Mnt,  wliiek  t^y  l&%&f  |>aid 
Mm  is  fall*     Sarly  ia  a«|»t«ii^«iT,  if 3I,  &tt0T  pi&iatiff  l»i  fe®@3a 
livlwg  wltib.  4«f«M&jitffi  f©r  s«v«ral  w@^ks,  )m  sM  Ms  son^  MUss  Mruk, 
callM  st  tfes®  office  ©f  ^©«fli  ^,«  lisn^to,  ail  at's^rBsy.     4t  tl»t  tiisa 
plElntlff  fair©  att©jrnsy  lll^aha  all  his  |3«rsoiml  psip^rs  &sd  stated 
that  he  <i0sl3?®d  to  convey  the  titl©  to  the  property  at  24 j6  Eoath 
50t&  ©Titms©,  Cie@ro,  lHlR©is,  t©  M.s  som  aa^  aaiigkt^r-in-law.  Mile© 
Mrmk  »n<3l  Msi,jri$  lamk,     tlae  ©©nvoyaa!©®  ^as  »a4®  ^30^  th®  4®«4  3P«©©rdeid, 
It  ifaa  tJ"i«H  «aclftrstoo<l  nad  &gr©«4  tMt  d©f©Maiit«  were  **to  f©©<l, 
isoard,  cloth®  &M  3miMt»iM  i^laintiff  iurlug  Urn  tmmSj^^r  ©f  his 
lifstli^  sM  -previa©  him  with,  a  ii-©©iit  hu^&l  wl»a  h©  ii©4,*'    fhere- 
aftey  plaintiff  liv©d  with  d^f^jadfests  f©r  t^s©  |r©fers,  until  July, 
19JS,  with©at  oonplaiat  as  t©  hia^  trsatassat.     On  July  ^^  1936, 
4#f€iRsS8.iits,  with  Wm  c©a»®srit  &al  k3BW9'®l®<if©  ©f  pl&iiitiff,  eissim»ged 
tone-  property  f©»«»rly  owri©d  Ijy  thsi  latter  for  property  i©#at©d  at 
ai26  -'Mnoaah  ^wmsm,  B@ng^,  Xlllaois*     Plaintiff  4oi»ed  with  defexid- 
B.nt»  in  aonv^yiag  title  to  th©  a®w  owners.     In  Febra&ry,  1937# 
d^fetsaiantt  «txc.haag®^  tSa©  -"^©xionah  &ir®as*B  js^oj^rty  for  pvepmrt^  loceted 
at  562  Byrd  road,  f:iv«rsid©,  Illinois,   subject  to  a  ^Jt^^OO  as©rtgag©, 
fher#ef t©r,  in  February,  1930,  d®f«*adisjata  s©ld  t^e  Kiirersid©  pr©p«rtyj 
r^Ci&iviiig    $3,100  c&ah  for  tlrioir  ©t^uity  in  a©a»  wid  iiaaedi&tely  pur- 


( 


tU  il»Mi  is»&um  turn  ^$tJbmUJLX  t&<s^»i£  ^mtmm  iMR  mitm  MJ^  ^» 
^a^tuLli^  bi«^  let  temJkt  $&%X1  ^'  mi  ^9tx(vU-U  ,9i'm  ^'^s^tfiMM^  iNMewMHk 

£ii'mHUiiE^v»0^  Ixml^i'-m  mi  ^  %*y£mi  «^<£^X  «\£tf^  .«i^i-     *^<^  'It  Jji0n»n. 

«KJU  #ftti^  ^/.     »«^£&si^mtt»j»  mt^  $iil\  imil%  immm  «^  wHik 
tXm  ^tii»l  %&r.i^  dSfM'K   t.f%t#%  3iL»M^  ij^i^  'MiJt^n^^S^  btmm 

Mtma  H^i--  i^  ^i^^^-ifSk  »4S  m  Pli^M  aii^  ymai»  «#  im^Jonf^  mi  itsiu 
«M^  |-«&£*«l~'2.^4iir^»i>  mm  «««  a|^  A^  ^iJtaMi UXI  ^9vmiSi  tiHinii-  IBKN: 

«f)«»l  @^^'  «T«^  ^^^i<^r^t.j%<N»t.:  t.^<^  £»<^#%£^  &a&  ftiMHlK^niMI^  4MMI  ft«ir  j^ '. 
,\JU;^  IMsuu   fcje'i.u&'t  '>-<^*»i!#  'S<»'l  8JiMiMi»^<il  MM  t*^U  I'iMatMl^  %9$%^ 

<-i09leb  tUin  hmXni  Iti-tmXsil^    ^it^imtllll  ^Ki0mf&  ^wmmm  Ammm  liSiL:- 
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chased  itoe  property  vvbere  th&y  Bom  refilde  in  Beriryn,   Illinois, 
aobj^et  to  a  $4^000  stortg&gOy  usixig  th«  ]»ojcv»y  rdceivod  frcoi  tto 
s«X«  of  th»  Riverside  property  ea  a  down  payrsent*     if'lalatlff  had 
Joiowl«dg«  of  and  Apparently  aeqiil«so«d  In  «^1I  thm  foregolAg  real 
«8t&to  transactions  by  d@f«ndants«     At  l^&gt  he  mov^d  with  thoM 
froa  oa«  building  to  tlm  ©th«r  ssid  aontliaied  to  liv«  ?ilth  tiam 
?d.thout  protest  of  any  kind  eoncarsslag  said  su^aesslve  tr-ansac- 
tlens.     D«f@tidantft  piald  »Xl  %&xe%,  speclitl  t-»si^$:.i»omt3^  interost^ 
oest  of  repairs  und  lncl<l@ntdL  ex|»@mi«s  on  all  tla@  prop@rtlos  since 
Septeaifeer  7,  1935*  including  buck  tsjcss  tlmt  |>Ialntlff  ®«»d  at  tla« 
tiat  of  %im  original  eonrr^yanoft  •      'Uring  &il  tiia  tljie  plutlntiff 
liv^ffS  with  defendants  li«  liad  a  ro©®  for  iiiaself  &M  received  his 
Hoals,  clothing  and  i^shias  without  any  ^x^xm®  to  iiissolf, 

fti»r  &  olo&r^i*  und^rsta^Mting  of  isih&t  oaattrr^4  om  tJbe 
ooansion  of  ttio  altore&tioa  'l^atw^en  t^  p^rtt^B.  on  JiaXy  23,  If  J3, 
it  is  n©oe»*i.sry  to  s©t  fortii  th«ir  testiaiony  som^wjtot  f-ally.     She 
only  otli«r  persons  «i:a»  «ltn<»ssed  tMs.  ait©risstlan  wore  4@f«naajits» 
minor  cMlalrea  an«l  t^y  did  jsat  t«sti.fy. 

Plaintiff,  £t&aL«y  Mrmk,  testifiM  &i&  fallows*     "^^     ^i^tmt 
tltt@  did  you  ceam  hoiit  that  tv@iiinst    4«     I  «ouX<i  say  &li»omt  nino 
o'cXook  in  the  «v®iitng,     ^i*     tell  ins  wiiat  you  ^id  w/ien  you  c«jae  acmol 
A,     On  th«it  evening  Umt  I  im's  ooiyLag  lioaii  I  seen  tl^  f«ally  sitting 
la  front  of  a  diff«r@nt  lioms^^  &M  J  'p&s^od  hy  axtS  wsnt  into  ay 
property  and  sat  dmim.  oaa  th@  st&lrs  for  &  «Mle  and  then  I  sa«  'th«B 
ecHBO  In,     Ttmy  eame  in  frc^  tl)«9  n@at  asigi^ltor^  opaned  tho  door,  got 
Uato  t^o  house  and  looked  t^  tSoos".     Q.     0©  on  and  toll  wlwt  happens^ 
i^mt  fmx  did  ftni  wb&t  thoy  did?    A.      1i@n  I  saw  Um%  th«y  tumo4 
tho  kisty  in  tk@  d^sr  so  1  got  m|»  rlgkt  ^m^y  and  said  'lioro  I  belong 
to  tMt&  imim,  thl»  is  a^  property*  dnil  M  am&»  &  notion  ana  struck 
»o  »lth  his  h&nS.     Q,     Oo  on  ai^  tell  wl»t  ol^o  happan^d?     A,     Me 
eaUad  as  &  3od-<4a«a  robbor  and  I  s&ld   *I  am  not  a  robber  boaauso 

ymx  stol®  my  bon4s  and  yon  stole  ay  property,'     Q,     ;»hat  elso 
hftpp«a®d1?     A.     Aad  te  shovM  uo  out  and  1  ar^^l^^*^  layself  ftlon^jsldo 
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fliti^l'  4^J»r  ^v«ijfi  «d  $(iA»l  S^-     ^M^mam^yli^'iti  \ti  SM9iJ?i^'.imjsni  ^tii^*9 
tmH^  iSIJtw  mJU  o^  Jb^^jftfJUiio^'  Ma^  'ma^Q  miS  iljud.  ^ao  mnl 

MM&Ut  »«lt-x{>f»-x<^  ta^jJ   ll.n  no  «,t»«iXtJiL^^  X^^^ii^blooi  baa  S'  '-o  taoo 

si^     •xXii/1  tgnfififmium  'iPiOssiiJs.»i  'sl^xi^  ijh^tdl.  #»«t  ctjf  ^tA^tAoaa  iX  ^1 

UiXii  JtSfOtiU  1^  &uUi&7  #A<y    MMli    «IM>9  m\  filb    «KJU 

SbJU^JUi  \IJtflMt  e^  ^»m   '     ov.>e:    .;!.;'..-..  jmii  9aliu»v*  |«iU  jsQ    •▲ 

kmaiM^  \*tU  Jau^  %^d^  ^dwiw  i^su  l>ife  t^^  ^«^ 

aM     U    tlKiCft  XX«a  iifla  no  c  .^cuif  nisi  Hila  Ml 

ecium>«d  -x^ud^iri  /i  jotj  ae^  ^KHAilh-lMti}  «  «mi  i><XIa9 


th»  b&nnlster  oi*  wlistcir^r  thsr®  was  so  he  woulduH  tliirow  a* 
doiiimstal.rB^  ko  I  woal<l  not  fall  i@%J3istalr»»     Q*     ^.nythlzi^;  «ls«« 
did  sinybody  lilt  yexxlt    A*     Mlk«  fttruek  »«  fir  at  la  the  kltebta 
ftnd  «rh«n  ti^ey  weF«  shovloji;  joe  out  bis  t»oys  atruck  fits  with 
iastrtswint*     I  don't  km>%  wh<?th«r  it  w&s  a  kaife  or  fo^k  or 
instruaiea^t*     Q«     ^ore  you  bjirt?    &•     Eiis  «dfe  slso  strvbek  aae  «ith 
6  Qh&iT  &nd  I  pushed  t^9  chair  to  the  sid®  Mid  tb»n  UiUm  strmok  ae« 
pat  Ms  fi£ig«r  iB  »y  i^utb  &M  X  l&lt  M£&  finger  &  lit  lit  bit,    Q* 
it9@ri»  did  you  go  tl3«ii'?    A,     Th9:n  &t%^T  i^mn  i  bit  hll&  fijag«r  a 
Xlttio  bit  he  hoXIersMd  to  sei^iiie  g®iitl#]^ui  over  thoi««     I  think  IM 
•aldf   *Joe  0009  on  &M  help*  luiii  tliaia  aft@r  thoy  go  altogether  &b41 
go  in  &n  autoi^bil®  &j^  w@nt  ftivay*    ^«     ^^ors  you  arrested  shortly 
aftsmardt    A,     My  h^ad  «as  all  bleeding  aami  eut  and  I  wont  over 
to  ^  d£.ught4@r  in  i^cir^yn^  and  thiey  wars  th^sr®  looking  f^r  so*  ^* 
Uti,  th®  poliae  arrest  yoa  shortly  tJseramft^r?     a,     the  polls* 
di<^*t  t&k@  me.     Th«ir«  «aa  a  l«dy  that  eaUeil  m|$  tlia  polios  and 
thiry  eatm®  Qv&t  stM  took  ns.     Q.     Mmn.  f9^  w#ro  arr«»st@d  did  yoa 
spend  tli€  niiJ!it  in  4ail?    Bid  yom  stay  in  jail  on®  ni^t?  A«  Ifos^ 
in  lail  I  «aa  oi»t  oight*     Q«     %o&  tli®  oas@  o&is«  up  for  trial  h^fero 
th«  J^g®  is4j©  was  tliero?     A,     i8lt#r,  hist  islf«  and  JaUsek,     Fro» 
t^ir  side  only  Hikers  «if«)»     |»     i^tsr  tl^  trial  lAaor^  did  y«u  go 
to  liva?    A,     I  went  haok  to  Mlim  Mr^  t^  liv®.     Q*    liow  lon^  did 
yoa  stay  th@re~2     4,     Qn«!  w««k#    q»    low  did  thsy  treat  you?    A, 
fh<&y  didn»t  tra&t  bs  very  good  th@re,     fb&f  ^oly  gav«  jse  vary  little 
to  ©at,  Jast  ©ao^igh  t®  k  tp  on.     ***    Q#     Did  they  talk  to  you  any 
aft«r  yott  f»nt  laick  to  liv<8  thsre.     A,     a©  oi^,     H«ither  Mike  or 
hia  idf$  or  tha  hoys  talked  to  em  during  that  tiinft.     Q.     ^hon  they 
aat  do^a  to  oat  did  thay  oall  yomt     A,     '>^h«n  I  eaae  froffi  work  I  had 
to  «atoh  then  heoauao  thay  noror  aallid  m»  to  oat,  and  than  after 
tliey  got  through  I  want  to  oat.     Q*     ^re  you  hungry  at  tiaoat    A. 
In  th®  ^orninc  I  fijc  my^elS:  aM  iioon  tiju»  she  aometiaes  fixed  a 
little  aM  also  in  the  evening.     Q.     «>fter  th«y  had  finished  thoiv 
dinmsr  iribtat  ««uld  Mike  uxid  hia  wife  do.     A*     After  av^it&r  they  all 


4i99«.  ^^JKisf  AH  i^o«<i[J'&  ^y^  &M  ^jm  m^i  ^^^v^diU  »'i,im  x^&i  amkut  M» 

»p     ,His$  £v,  irtiatsJtt  «J3«  #Jt4  I  Ais«  4fM«i  IP  Aft  li«t(<Jt1  filii  !•« 

hi\&  *t»i^9j^l»  (9CI  t^^  'm.^i'ta  s&m;i  item  'i{iw^  INxa  ma  «fl»o  tt«^<^  «ftiM 

t£^9«^  »vt$ii*i>^%«i  y&%  ^^9  ^'%/mJk  imm  ksm  ^Itiimtl^im  ■«  ol  «s 

iinr«  4HWW  I  m^  40»  tarn  mt^^^M  .IM§  &&v  bmii  %  '*Mmn9tiM, 

Mi^  &l:^  ^«^#4»^^i^  mm  vm  -^^^  *ii9!i£  ^«»«^  bem  i«vo  ettt$  t*^ 

««isX  ,4  tS^M  m&  XlHi  al  x«^  ^'%  Mvi     VIi;3t  ill  S^M  ^mH  teMft 

m  saf%  l)l&  ^'tmfm  l^M^S  ©lii'  i^wn.'  .  -tlw  «»fOllS  XXiio  »fc*«  litasfii 

o-XjiU  x^i^  tm  mm  SM^  t^^     •«t«Kl|-  l^mm  V^^  •«  $at^  I'a&ll*  x«iY 
\C«  £Rv^  OJ-  3lXil^  1E<Af3Ll  &M     *P     -*Nfe»     «ja»  «f#^  9t  ifptRMW'  ^ft»i   «iiad  «t# 

\»i&  am"'  ««bX^  i&Hili  ipl%iiib  «■  «j  ;^$?il£iei^  wti9^  wdi  ^  «1:lw  slrf 

ban  I  alsosr  «»«t  9if8ft«r  X  a«fl'  V0<&'^£  XX;<«»  fsdf  M&  iaif  ^  mmtb  iM 

•A    VsMO^  ;>A  ^;ii«fki  iio\  m9i-  ,im  ^  turn  I  itl0t^ttJt  #«a  tmif 

A  l»«Ki1;  mmsmum  ^&  iwtt  ^knt^-i  l»tj»  lX#^s^  xn  T  Sftt-tntAor  Mf;»  mt 

xltd#  jtoltoJian  ^.uii  X'^^  '»^^'^^  .I0^m09»  fMtS  al  ««Xa  htut  •ISiiH 


-1©- 

wsnt  ouit  for  &  ride,     tMn  th%y  wamXd  cam®  back  in  two  or  throe 

hours  and  th^y  would  bring  cakes  anS  ftll  kinas  of  things  to  etkt, 

but  tii«iy  aev®r  eall«d  WM  to  Mv®  soaaethliis,      ***   Q.     Sla0ir#  did 

ftm  go  to  liv«  after  f^u  X«ft  Mik@»®  iwuse.     A,     I  mtmt  to  tJbs 

s®coia<l  soa,  i®lt©r  Mrok*     Q»     Mave  you  lived  t^r«  «v«r  sine©? 

A,     X®8,  I  am  liviag  t^r®  now.* 

Bafs-ndjaat  Miohael  Mrmk  testified  m  follows »     "Q.     Do  you 

remember  the  tiia®  tti«re  wss  im  ^rguaioiit  «ritli  yo^r  f&^mrt    A,     I©s, 

q»    foil  th@  oomrt  just  what  tooM  pl&e@  on  timt  d&y  tbs  &rgu«ent  w&s 

on,  w^iat  was  tim  eaaao  of  it,  ymix  ir«rsioa  of  it?    &•     I  h&p|?®aed  to 

Qmm  hQim  wim  tho  family  at  siight  sjmI  h®  was  sitting  oa  ths  baok 

porck  bM  I  stertsd  to  talk  to  him  niad  iw  all  walkoa  ia  tlie  iiouse 

aad  h®  oosios  in  tin®  I-iO^w*  ant  just  li&@  s  wild  wim  after  the  whole 

bimoh  of  ms  mad  @&11«<I  say  wif©  mmmB  eM  s»»     Q.,     Was  he  tallslsg 

ia  the  a-iglish  l&ngusg©  or  FollsH.     k»     In  Polish,     q»     What  kiM 

of  mm&B  iid  he  eall  your  wifet     A,     liell,  hi  eailt4  h®r  n  Slrty  - 

should  I  say  it  tho  i»ii.y  h©  »&i4  itt     |,     's?eli,  my  it,  tlsay  were 

iseJMS  that  roflaet^-a  upon  your  wife,  is  tis&t  righr?    A,     l@s,     Q. 

IJs&t  ®ls#?    4,     toil,  th«a,  afteriBuNU  I  startM  liolding  Mm  back, 

liim 
he  waatsd  to  swiag  ®t  me  ©jai  I  st&rt®<3  holdlx5g/fe&«&  mid  1  'taried  not 

to  go  ahead  and  hart  Mm  because  1  diiaH  waBt  t©  hart  him,  he  i» 

mi  old  sjan  -— .     Q,     la  your  opinion  was  y&m  fiiithsr  drmik  or  sober 

Sit  the  ti»«f    A,     He  was  irmak,     Q.     Aft#r  tM®  assault  what    ^ 

happeiie<i?    A,     well,  I  got  hold  of  Mm  miKl  pmsh^«l  him  out  on  the 

back  poroh  &ai  I  though.t  he  nould.  stay  out  on  'Um  back  porch  &M 

get  sober^S  up  and  ®v«rythi3ag  woult  b©  forgotteii,  »M  he  coaffls  in    ■ 

again  said  st&rts  eurslug  &nd  I  got  Mm  oh  the  baok  ijorcli  ag«iin  and 

when  I  cild  get  Mm  on  the  baek  'poroh  he  soaehow  or  other  -  I  didn't 

want  to  hit  him  -  ^cwaaehow  or  othsr  he  got  hold  of  my  fiiiger  in  hie 

iieuth  and  he  was  going  to  bite  my  fingt^r  off,     Q,     aid  he  bite  your 

fingers?     k,     Y&&,  he  did  so  1  @ven  %m£>  told  &t  thB  police  st&tiei':> 

to  go  alM&d  end  $e  to  the  hos|pit«l  &nd  get  that  finder  fixed  Ujp. 
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^*     ^<iuit  h&ppdnedi  to  your  father,  did  he  go  away  that  niehtt  A* 
I  frent  doim  to  the  police  st&tion  and  fjimn  I  got  b&ak  with  ttaa 
polied  he  was  gone,     Q,     »h07e  did  you  find  hia'if     a»     '^9  found  hla 
Z  heli9V«  on  i'esterxi  &Bd  39th  str«et«     Q,     l^ld  y^ou  eh&se  aim  out 
tlmt  aXght  or  did  hn  go  aim/?    ^«     ri@  $i«iit  aw&7.     m  was  gons  wiMia 
I  got  back.     Q,     £^d  the  poUee  look  for  hia?    A«     mey  took  14a 
to  the  station  «iM  X  wsnt  to  the  station  &nd  I  sigiMd  &  ccattpX&int 
against  tdm*     Q,     AtX&r  h0  got  out  of  the  polios  station  did  ha 
eoMs  back  to  IXr®  with  you?    A.     m»     Q«     ^^hore  did  he  go  to  live? 
il,     X  donH  k&o«,     Q.     i''hsx*i  did  your  fiith^r  smxt  doee  baok?  A«  ^ibout 
a  week  after  when  he  waa  over  in  the  eou^r  t  in  Benryn,     Q,     i^  ha 
etasa  back  to  liva  with  you?    A.     IM  caii®  the  aaji»B  night,  he  i^s 
supposed  to  Q&m  h.&am  right  &ftap  %rm  soui-t  before  dinner  and  he 
flrat  eame  th&t  night,     q,     mw  long  did  h®  ULv©  with  you  af^r 
th&tt     A,     I  believe  asayb®  about  thr®e  or  four  weeks,     Q«     itaa 
©YirytMii^  patched  up  aM  isfar®  you  gst'-lng  along  all  right!    A. 
Sen,  fef'epytiiing  was  quiat,  that  is  about  all,     Thar®  wasn't  &  good 
look  from  tdM  for  nobody,     %»     i^ifary thing  was  qulaV?     A,  :;-verytl:iing 
was  fuiat,  ha  had  all  his  i^^ala,  everything,  bra«ikfa»t,  suppar  or 
dinner,  ha  always  had  hia  i^^ala  with  us.     q,     l$^t  happened  on  tbit 
day  that  ha  left?    A,     w&turday  night  ha  was  goiw  all  day  aatuMO^y, 
ha  was  ^&m  that  night,  it  was  nij^  o*clO€k,  tan  o'clock,  «e  wera 
worried  about  him,  ha  wasn't  Imm,     ^«11,  ha  had  lids  omx  kay  sasd 
at  alafan  o'clock  i^a  aloaad  the  door  up  and  ^m  want  to  slaep, 
w©  didn't  kiK)w  what  was  going  to  h&ppam,     §•     Yes,     A,     ^-e  worried 
abtmt  h$M  w'ixBth&e  h^  got  killed  or  southing  like   t^-iat  &;ad  ounday 
Borning  'im  walked  In  ab^ut  nin@  o'clock.     Q,     DidjSRi  let  iiim  in 
that  night,     A.     Mo  sir,  he  coj^  about  nina  o'clock  that  morning 
%ith  a  truek  and  ooiaes  into  tlia  house  wiUiout  saying  a  word,  we 
didn't  say  nothing  to  hi«  aM  he  started  to  aova  everything  'oe  had 
right  out  in  th®  truck,     Q,     ^ad  you  had  an  arguront  with  your 
father  tha  day  before  or  laiytMng?    A,     Mo  sir,     Q.     Did  you  throw 
r&is^  father  out?    A,     m  sir,     Q,     Did  you  aak  him  where  ha  ms 
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going?     A,     So,     Q.     mata  *i4  you  oext  he&r  frtMn  your  fattier 
after  that?     A,     I  didn't  Imnr  from  IxiM  at  all  after  ttiat.  Q» 
Never  talked  to  IdM  slm&  then?     A,     'Uo  sir.     q.     The  next  thing 
jom  imo^  tMs  $uit  was  started^  Is  that  right.     A.     Y&u,     Q.  I 
thinic  1  s-skfid  you  whetri«r  you  were  willing  to  t&ke  your  father 
feaak  to  stay  with  yoaf     i.     ?•«•     ***    Q.     low  *4i«ii  your  f&thsr 
left  beano  that  «ret^Qg  yoa  didaH  kxaow  i^^re  h«  «o&t  did  you?  A. 
Ho  Xaft  hsam  th&t  aeraiioe.     Q.    But  th&t  ovenicg  )«^^xi  you  had 
the  troublo?    A,     m,  I  didnH.     Q.     In  this  scufflo  th&t  you  had 
with  hia  iys!  got  hurt  didn't  ho?     I3id  you  lo^n^  your  father  got  a 
out  on  his  head  in  th&t  souffle t     A,     I  seen  ti^iat  when  I  got  to 
the  station  «ith  him.     q.     You  didn't  see  that  before?    A.     Bo  sir. 
Q.     H0  ims  all  right  when  he  left  tj«#e  waa  h®«   that  is  he  didn't 
have  a  out  on  his  head  or  anything  wiiea  he  leftt    A.     Ho.  Q,     Qidl 
you  go  out  to  look  for  Lim?     A.     Yes,  X  did.  sfter  I  got  back  with 
the  police  Im  was  gone  and  1  went  out  to  look  for  !iim,     Q,     You 
first  w@nt  down  and  got  the  poliee?    1,     Yes.     ♦"i.     And  you  swore 
out  a  «^rrant  for  hi»?    A.     I   Just  signed  a  ecmplaint.     Q.     to 
have  hitt  arrested?    A.     Yes.     Q.     Juod  did  you  se«^  lii»  again  th&t 
evening  aft@r  they  found  hia?    A.     At  th©  st&tioa.     Q.     You  saw  hia 
at  the  stjfetlon?     A*     Yes  sir,     Q,     ftliao  was  there  at  that  ti^?  A. 
'i^lly  Just  the  policejEisn  at  the  st&tion  and  he  was  there  and  I,  Q. 
And,  do  you  r€iBw»Btbtr  the  polic®  sergeant  asking  what  you  wanted  to 
do  with  the  old  isan  and  you  said  you  diin't  give  a  dasn  what 
happened  to  him?     Ito  you  remf-iaber  that?    A,     I  told  aim  I  don't 
want  him  hoa®  that  night,  to  go  ah«^d  and  keep  Ida  out  here  until 
he  cools  off,  when  he  oools  off  t©  let  him  come  home,  Q.     Isn't  it 
a  fast  that  you  asid  to  the  poliee  sergeant  you  didn't  cere  what 
happened     o  iiia,  you  didn't  want  Mm?     A,     I  didn't  say  tiiat.  Q. 
You  left  your  f ether  in  Jail  that  night?     k.     So,   I  didnt.     Q.  You 
didn't  taike  him  out?     .4.     fltey  took  him  right  across  the  alley  to 
the  hospital,     q^     And  brought  him  haok  and  looked  him  up  in  a  eall 
didn't  t^iey?    a.     I  don't  thiidt  they  did.     Q.     You  didn't  wait  to 
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j»«(i  %b&t  the?  <^i^  ^th  him  4id  jott?     A.     Uo,  I  w«nt  ov«r  te  get  ngr 

finger  fl£»d«     <$•     ^»  your  riioi®?  imrt  very  betljr?    A*     Y«i>  &lr. 
^,     Ajay  Gwrks  on  It  isowf    A»     t&9»     Q.     is  that  wirMtr®  jroi&r  riiUner 
lait  it^     A.     I«8«  it  wont  right  trirmi^h,   ttmr^  i^r®  htB  to^th  ttarks* 
^**    Q,     v.:1k»  took  a&r*  ®f  that  fljag«r  for  yott7    a..  A  doe  tor  •  «**  Q« 
'i^t  dlS  1^  40  for  it?    A,    Ha  went  QV®T  aiied  put  tiM»  stit@li«s  en 
tMs  sid®  riglit  here  aM  4r©a»«i  it  ail  ^  for  sm,     ***    Q*     !few, 
70U  werQ  vmt  pTB&mi%  &t  tk«  hmijpin^  Qn  %lm  c<mpl&X&t  Uvskt  yevL  svtwp9 
tmt  Rgainjit  yifur  fs^tiwr  -^^rn  /oa?     j^.«     MOj^   Ui®  4u4g@  told  imi  I  doa*t 
ii&'rt  to»  ^^^    Q«    Mr.  Mrokf  ^<l  four  fmt^r  "t)&v9  a  li^  to  all  tii® 
h0a.a<»s  tH&t  bo  llv(^  in  with  /om?     A.     4S  lomg  &s  ho  liir«>^  with  m& 
in  @vor|r  otso  ot  tha  immsa  h»  ^d  Ms  o«£i  Imf*    ^*    ^i^  ^  ^ve  a  ke^r 
to  th©  hmkm  st  Clinton  AiroBfiaot    A,     a«  still  got  it»  ***    %,     MA 
bo  hav6'  to  «^it  for  ymi  t^^t  niglit  to  eons  ^mm  to  gst  in^^iae  tJao 
bomse?    A ,     He  had  Ms  @im  koy,  ho  eomld  aav«  gottom  la  aisS  scnald  liavn 
^Iped  himsolf  to  oato  aM  &I1«     '^«     ?ou  nmtms'  Wrrod  t^^  doors  and 
flxod  it  so  ttet  b®  c©aldE*t  got  im  @v«a  ti.oyti&  .&^  Ima  a  koyi     A,  So 
slr,» 

&i@f@M&S(t  Mari@  Krtik  tf»tifi«?d  &»  f©llm>Bt     '^Q*     '^^Imt  w&a 
l^m  argisioiit  ab@^t,  "saa  thoro  an  argussasitl     »•     los,  thor#  w&a.     Eo 
oaXlod  «E0  dirty  aajsos.     !-!«  w&s  drunk  aM  ovory  tXme  he  mmid  got  drunk 
h«  %hmgh%  h<&  @o^d  Qmim  la.  %m&  &^a«  ^o*     q*     Did  Miim  tiirow  IJim  oat 
tbat  day?    A.     Flo  $um%  pit  his  oat  ob.  tho  poroh  aM  told  Mm  to  ati^f 
tliaro  aatil  hM  se^bors  ttp  a»d  l^  tors^d  ^r^uiid  aad  sti^rted  MttljBS  Mlk®, 
q,     ThoB  did  ilko  go  away?    k,    Mik%  »oat  amy  aM  ke  started  exiling 
ao  dirty  laaaioa  again  and  he  pat  M«  on^t  agaim.  aM  tli&t  is  ^ama.  bo  pat 
Ma  fi&g«r  in  Ma  siEmth*     Q.     Do  ytgiu  ^jtiow  Ki^^tiior  07  m&t  Mik@  ¥^3at  for 
tbo  polia«?     ii«     Yodji  ha  «ont  to  th®  |»oliao  statioa.     Ma  ermsL  e&lXo<i 
a  mighbor  there  tooeaii®®  ho  didisH  waat  to  Mt  M»  fa^tior  *-«     Q* 
^'i»a  did  y<m  noxt  so©  Mat    A,     It  was  a  wo©k  aftor  that.     ♦**    ^» 
The«  did  yoa  soo  We*  StaMoy  MralEt    A.     y«s  ii®  oasa©  ia  tjaat  Mght  then, 
q*    Bow  lot^  did  ho  stay  witii'yoa?    k,     Bireo  woeka,     Q.     Moo,  betwo^ja 
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the  tlfi^  tt^t  It®  Qtmrn  h^^k.  ffcaa  the  pellf^  etmrt  and  the  tlMi 
b»  l@ft,  jnou  s&y  tttr««  ifi«@kSf  were  ther«  ati^  eirgtmsnts  b«tw«en  y^ou 
ft»d  ^.  3tanl<9y  Mruk  or  b«tiNi«ii  jmir  hasb&iijd  iu3d  Ms  t&ihar-^  A*  !:k»y 
9T€ry tilling  w&s  {|Ui«t^  li«  .£»vtr  t&lksd  to  nohod^^,  he  ^rnf^d  edsw  la 
for  Ms  eiaala»  h«  uttuld  go  «»Jit  sdvon  d* clock  in  l^ba  tterning  aad  eow 
in  eliiht  «r  »ln®  &t  night.     I  ^miXd  vmra  his  iM&Xs  ftM  h«  would  go 
bask  cxat  &M  wh«a  «<t  mmnX  to  ^^  h®  ^'^tuld  etette)  im  6M  ^wnt  to  btd, 
li$  B@r$r  spcOcss  a  wox'd  to  ^jsgr  of  us*     Q«     r^iariJEig  th<&  ^r«9  inidks  you 
still  k«pt  up  tilt  f&&^l^  m»49  his  b94  for  hlM  &eij(I  wasbod  his  eloth@s 
for  VdML,  did  you?     A.     les,  I  did,       «♦*    Q*     Ut>  you  know  aay  r@&soja 
wixf  J^e  l®ft  you  tJir**  «o«ks  latert     4,     Tea,  hl«  son  Ci^ltorl  told 
Mia  to  leave,     *«♦    Q,     Did  b©  glv^  you  sjgr  ro&soia  foj?  lonvlng*     A, 
IQlMtiro  ^s&s  zio  r»«!Som.     >'mM^  mQrjxim  tlio  tn;M3k  aajst  &m&.  ^  start<sd 
i^virtg  Ms  $1^f  out  of  Ms  b#droott^  axsd  '^  mts  all  exsited^  iw 
eouldnH  open  th@  Attic  door  nJadi  b»  utartod  svr^i^rljag  i^t  sbb*  ^hmi    q^ 
He  ii«v#r  o&BW  b^solc?    A,     Ho  ^ovor  o«me  ba.ek«     Q«     th^  ia«sict  tiJW  you 
lm#if  ¥<iiytMj^  «bout  tid^  ycm  i^ro  $itig£iaoiiod';'     A,     f@Sj|  it  was  tlM 
aoxt  day*** 

It  SipiNiar^d  that  '^«lt«r  ^ruk  imst  t©  tlM  Bisrwsnn  p©lia« 
st&tiom  soi^tiiis  i.a  th@  siorMsig  of  July  24,^  1933j»  aM  saw  Ms  fat^r 
witli  cuts  on  Ms  f&p^k^&d  &M  tbe  h^.&k  of  Mii  hoi^di  thst  'w&lt«r 
fmrMskod  bsdl  for  Mji  and  took  IiSm  to  M»  (*alt@r*«}  i:«Jiao|  ana  t^t 
&ft®.r  Ms  f ether  l#ft  Mike»s  lumm  in  .'ufust,  19^,  he  mov@d  tii 
tal.t@p*s  hOBOji  ii^«r@  1:^  li¥@d  contixMou^l-  for  aoro  time  a  yoar* 
W&Xt@r  t®£tifiod  Vimt  Mt  fa^3«r  &a%s«d  ins  trouble  wMl®  livlag  at 
Ms  hmao.     He  al^  testified  th%t  h@  had  sot  so^i  M^»  fatter  t«& 
tii^s  during  tlio  previous  tMTts©»  yo&rs* 

laltar's  nifOj^  Annta  Mfj^,  tostl-fisd  tliat  sbe  a*w  plaintiff 
©n  July  23,  1938,  at  «  fri@ad*s  liqi»a  ia  Bftr-scya  with  cuts  on  Me  foro- 
ho&d  ajpd  tho  b&3k  of  Ms  headi   t^t  h^r  frieM  eallod  tlio  polleo^ 
r«»oir«d  M»  to  %h&  hospital  for  tre&taent|  amd  that  aftor  pUiatif f 
wont  to  live  at  hmT  hsaae  in  August,  193B,  li«  aever  <s&u$«d  bar  aagr 
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trcHil>l«  find  tliat  he  ims  •wondesrful*', 

Amm  lirult  lat®r  testified  at  th®  hearing  b®fO:r«  the  lamster 
©n  the  acaouatiiag  on  Oct^ar  25>  1939,  that  plainUff  left  lusr  hoi&e 
two  weeks  previously  to  live  with  h«r  iaotli®rj  that  **I  tried  to  h&v© 

Mtt  rake  tli®  leaves  «lM  sweep  th®  sidewalk  -**-«**  be  didn't  3®em  to 
■waat  t©  do  ajiytiiirig  ^■"*»  he  got  so  aoody  ***  I  aoul<i  not  stand  Itj** 

&2id  tMt  i^he  and  l&lter  Mruk  advamsed  I30  ti»  cciwittjae®  'this  suit. 

A&  i^oretofore  siio^aa  plaiatiff »»  eompltlnt  charged  that 
d®f@rtdaiit«  like  Mrak  &M  his  wifts,  fraudulentljr  ijidua©d  plaintiff 
to  c©av^y  lii»  propajfty  to  tti^m  aad  tii&t  they  m^d^  tfe®  various 
transf@r8  sand  ©j^cisanges  of  property  In  fur  thermae©  of  tii©lr  ack^Eie 
to  ©host  Slid  d©frsud  Mm.     In  plaintiff*  brief  fels  eLaiia  of  fraud 
ia  tb«  psro®ur<iBi»mt  of  tbs  transfer  of  th®  frop«2'ty  to  d«>f»Bdant» 
is  prMleated  upoa  the  ^^stsno®  of  a  sonfid'sntial  rel-Etloiiship 
feiitw»<ii!i  iiiii  &M  liin  son  Mik®,     It  is  r®F®mt®'5lly  asserted  tliarein 
tliat  by  poasoia  of  such  relationship  plaintiff  reiMssod  eonfidems© 
la  Ms  SOB,  aad  that  Mlk®  &bu»od  saoh  eonfidaasg®  &Kd  took  advautaige 
of  Ms  father  by  liaviag  the  latter  aonvey  Ms  property  to  defeiid&ats, 

^  hav«  earefully  searohad  tl»#  r«50ord  ®M  Imv®'  failed  to 
fisd  tiie&r€lja  a  pertiel®  of  eviiieiMjo  that  ®v©n  temda  to  show  or  from 
wMeh  it  Bight  b«  iuforred  that  any  fraud  or  uMue  iaflu©ii8«  im.» 
prsctle^d  by  d^fead&iits  to  p^oemr®  plaintiff  to  sonv#y  his  property 
to  tiivm  ©r  that  ttk®  Mruk  abused  aay  eoafidenoo  r®pos©d  lu  Idm.  by 
bia  fEtker  or  took  advaatago  of  him  Is  &.iif  way,     Heltlaei"  is  tbisre  any 
evldenee  la  tbe  record  to  support  tb#  findlag  In  thM  deorae  **tbat 
tbo  d®f©iidants  ^wor®  guilty  of  fraudulent  intent  in  th@  first  instaneo 
at  t&e  tiiBO  plaintiff  conveyed  his  pros?erty  t©  tb@m  and  that  fraud 
&nd  mliQ<B  aro  tfm  gist  of  tho  aotion,^* 

©n  tbe  eontrary  plaintiff  hiasslf  testified  th&t  bo  volun- 
tarily traajsf^rrod  Ms  property  to  daf^ndants  tsltb  fuH  knowledge 
of  ndiat  hB  w&s  doing*     Els  »if«  had  died  soae  years  previously, 
lfelt®r  Mruk,  had  j^t  »©«5n  bis  fa,th*ir  ton  tiM@s  in  Udrt^en  y«ers, 
lils  only  daugbter  sM  Mr  Msb&nd  bad  but  roc^sntly  ovieted  ium  frm 
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Umtr  hxm»g  &t  wMeh  Um»  hn  &mef^d  his  son  alKs'si  Invitatioii 

to  naice  Ms  ^imn  with  d^fsMj^ats.     fue  tMiig  thmn  vipp^mimBX  in 
plaintiff's  aiiia  m&»  to  previi©  f©r  tii®  snearlty  ®f  &  hiffli»  ftor 
I'.dMs^lf  ilurling  Ms  llf@tim§  sM  &  Aemnt  hmisl  ^s^n  h®  di«d« 
It  <i@e»  not  appear  Umt  IWm  s«ll«it®d  Ma  fa-ti^i*  to  conv©/  his 
property  to  him  iuhmS  Mike  t«s*tl.riei  that  Ite  liiaisted  th&t  plaintiff 
rei^lii  %hB  titlft  to  tl»  prapisrty  In  riijK«®lf  ap«a  s«if®ral  ©eaasloias 
whtia  ^Ijsiatlff  sia®g€»t«d  tmrnlag  tii®  prmp^tt-y  &vmv  t®  i«if®Miiuat3o 
l«iw9v«p,  &»  mXr^My  stat«4,  @«.riy  in,  S«pt«asfe«r,  19i5f  i«^il£e  «a<l  his 
fatii#r  w^fflt  t«  »•«  JO'Seph  'O.^iii^,  a  l&®y«r,  wlic^a  pl&iiatif f  had  knswa 
.f0.r  laany  y®&ys,  &M  h®  ti»©lc  '♦ail  th«  pap©T»  to  t^  i^roperty'*  with 
hiau     flaiatiff  tsJtifiai  t^it  at  ttot  tiMft  '^U^JSha.  aske^a  le®  if  I 
mnt  t©  sign,  tiiat  property  to  MUtae  -^hi*  I  wii4  if  mJm  wHl  <sl@tS»» 
i!Mi,  g^v^  m»  mm^lu,  pXm&  to  st^y  &u6  siXmp  mm  will  mim  eM  taJB» 
Q&Tti  of  w  tmmml  I  »oal4  «*«  I3.e«ii&  askoi  Mlk®  will  y^c^  &gre« 
liaat  tlai®  Mftfi  »i4ys  &M  lik*  s&ys  .y®»,«     Pl&inUff  mmk  mmmU^  & 
§.®mi  to  tiat  pi^p«-3Pty  t©  Mite  inai  Ms  wif«  aad  !»  eoritiimai  t^iitr®- 
afttr  to  liw  mt  Ms  Bmk  M.k«*s  hcas®  f©r  tlir«#  y®aurs  wifehismt  any  " 
e©a|>,I&iiat  as  to  Ms  treatment  lintil  July  21,  l^jSj  wii^a  the  slterea- 
tioa  h«.r#tof©2*«  msiitloa^d  ^©iirr®4, 

ftots  it  tl®©rly  &|tp®ars  tta&t  pfior  to  ^fmly  21,  if^S,  nmm   ■ 
waa  jao  fraad  mx  tiJMS  part  ©f  -itftB&iitg  aM  tMt  .Mil^  B&4  ij@ithw 
absisM  isi^  0®mfl4#i5c«  r^-iJosM  in  Ma  i^y  hi®  f«^i®r  03P  ti^oii  aavantafo 
of  hia  iii  siiy  w«.y  Im  »o  fiur  «s  th«  property  wm®  eoisesraai.  Xt  Hsm 
el8«ly  iipp#ar»  that  p^lor  to  Jmly  23,  If  3it  Ki^  ^s^^mli  «iyrTi®4  oat 
with  tli«  mt»©®t  goo^  f«iith  his  ©mtyaat  wil^  hi«  f»th®r  to  proviso 
for  hi»  la  a.^sorclaiKs®  with  Ms  meass.     Plaintiff  had  ®  Po«ai  for  aim- 
s«lf,  had  his  ic^sliing  d0£#,  «&B  fur»i  <shed  cIothi»g  as  :r)e$<d@(l  i^3n4  a  to 
Ms  moals  with  Kili8  m&  his  family^ .   So  did  odd  Jobs  «t  tiaos  la  tlj® 
B©ighfeorho©'i  aad  inring  ^rt  of  th#  tiJW  th&t  h@  lif®4  wi^  iiii» 
h«  «C'tiv®d  «it  old  ®g«  p-«RsioR« 

tho  ro&I  <iU0stioa  is,  this  c&b®  is  whothor  Mikis  Mruk  \xf 
ros^son  of  tho  &It@ire4Atioj^  %hioh  ooaarr^d  oja  th©  oveiaiiis  of  Jaly  23, 
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193S,  teresaliad  ht»  contract  to  provide  and  ear®  for  his  father. 

As  alr®&4y  stated  plaintiff's  oruly  d&ughter  and  Mr  husbaM 

tiir@w  rilm  oat  of  th®ir  hoam,  hXs  soa  W&ltar  n.M  iaia  wif»  could  not 
stand  hl»  and  »«jat  him  away  fro®  their  Imm  mlmrB  h«  .had  Hved  for 
a  year  after  he  fiimUr  l^ft  Mlk»*&  hmm  aitd  )i»  elairas  to  h&vn  b«en 
so  abused  &M  mistreated  by  defendants  that  It  is  no  longer  possible 
for  hla  to  live  wit^i  them,      Mle  it  is  only  imtar&l  to  pity  and 
syapathlJie  idth  plaintiff  b^a^ms®  of  his  a,g©  and  his  prtsent 
pr®dicaa®nt,  it  wuld  b«  highly  tmjust  and  inequitable  to  deprive 
d.ef©.ndant»  ©f  thisir  rights  if  th®y  %®r«  not  at  fault  ffl#jr®ly  bec&ms® 
of  s»eh  sya^athy* 

Jmst  whoro  do  Walter  Mi'iak  and  his  wife  fit  ia  this  pietui*«? 
It  appoi^od  that  Mike  Mr^  hs«d  mU  9&m  dof suited  rml  estate  laort- 
g&fo  bonds  for  ^200,  which  Iw  t@sUfi®d  his  f&thsr  had  turned  0T«r 
•to  him.     fhm  first  tia®  that  t^  son  .*-alt@r  touk,  who  h&d  not  there- 
tofore h%®&  auffiel€mtly  IntarsstM  in  his  father  to  »«<§  USm  fflor« 
than  t«a  times  in  thirteen  f®sx%,  a^paarod  ©n  th®  s0#n©  i»  shortly 
prior  t©  «miy  23^  1^33,  wim  h«  aoeompfeaied  hi®  fatSisr  to  &  laisyer's 
of  fie®  in  semuwotion  with  Mik«»si  »&!«  of  said  bonds  and  also  to 
tlM»  state's  attorney's  off  is©  to  mako  m  criMn&l  coiaplalnt  ugainsit 
Mik®  Mrmk  wi^  r^t^rmn^  thereto.     Plaintiff  was  at  -aaltar's  twsm 
during  th^  aft#rao«a  of  July  23,  I93B*  wh®r<i  it  is  f&ir  to  assuise 
ills  grt&vmm&B,  r®«l  or  faacifulji  against  d®feM«,nts  wer®  diMuused 
and  ®tr®»s«d.     i€  isoved  to  naltor's  hmm  whtn  im  finally  I®ft  Mike's 
hoiia*  and  'm  l®ft  defendants'  Sioiss,  aaeordlng  to  llko's  wife,  feeeaus« 
Isltftr  «t0ld  Mm  to  l«&v«,«     'i-alt®r's  wif®,  Ami&,  t®aUfied  that 
sho  and  h@r  husb&nd  advamod  $30  to  OQiB»enoe  this  suit.     Waltor 
testified  that  pi&lntiff  had  no  property  "exestpt  the  claim  ^  are 
suing  for."    Both   miter  &M  .^nm,  tastifiad  th&t  plaintiff  was 
wonderful  uM  caused  no   Irouble  in  th#ir  hmm  but  Ai-am  later  testi- 
fied that  she  could  not  st&nd  hia  &nd  had  to  s®nd  him  to  h^r  »oth©r's 

hoiso,     m^n  Anna  t«!3tifled  b<^for«  tk«  master  on  th®  hearing  cm.  Vm 
®ac<^mting  sbo  stated  that  plaintiff  v&s  indebted  to  Imv  ai3^  t^;^ter 
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for  &.  fmBr*»  rooa  &M  board,     ;?e  &r®  constrained  to  beH©v»  ihaX 

th®  trouble  b©twen  Mlk®  &M  hl»  father  on  Jul/  23,  I938,  wa» 

largely  dtt®  to  tli«.  Intermeddlirkg  of  i'^lter  smd  4?jjim  Kmk  i^nd  tiiat 
trsiey  ijaspirsd  and  instig&tefi  this  litigation,  tiot  so  mucii  for 
plaintiff's  benefit  aa  for  tl:i«ir  ©mi. 

JtuJt  whygit  is  thc!  s«ttiii|;  as  to  the  altered tion  of  July  23, 
1938?     In  the  first  pl&ce  thB  tsstiaony  of  both  4«jf«anjd£tnt»  th&t 
plaintiff  w&s  "drunk"  tii£t  evsniag  was  not  ^eiiied  by  Mm  and  in  our 
opinion  little  eredsno®  «an  b®  given  to  kla  version  of  if4»t  ooaurr«4» 
It  is  lOasolut^ly  incredible  ttmt  *itbout  tb©  slightest  reason  or 
provocation  Hik®  Mruk  would  m&lisiwasly  bM  viaiously  attack  his 
father  and  Ui&t  Mike's  idf@  aM  his  ««v«n  ana  tfjirtssn  y«ar  old  sons 
would  4oin  in  su@l%  &n  &tt&®ltf  skt  wit^  a  chair  lunt  H^  aliilSr^n  islth 
knives  »®4  forks. 

We  are  ©onvinc®d  fro®,  tlie  svid^aee  timt  ^a^ftnd&nts*  version 
as  t®  wSmt  ©e:aurre<i  is  'true,     AO-.:ording.  to  VmXr  testiiioi^  they 
founuil  |)laintiff  sitting  on  the  v®&T  poreh  when  th^rtturnsd  t© 
thsir  hmm  that  evening  from  an  autoaoail®  rid®  and  Mik®  stao^ted 
to  talk  %&  Ms  fattQr  as  tMy  sntered,  tii®  ^itoli@n,     Plaintiff 
followed  thm  in  like  &  «wlia  asan"  aM  ©ailed  Mike » a  wife  vile  and 
"dirty*  laames,     liik®  endeevored  t&  restrain  Ms  f&tb«r  witfeyout 
hurting  liim  smd  finally  3Uoeeede4  in  pushing  Mm  out  on  tli®  h&&k 
poreh.,  where  he  tJsouglit  Im  would  r@iiain  until  he  **got  solierei  uf 
and  avsrytiiing  wouli  fee  forgotten,**    Imt  1»  ii4  not  utay  ©a  tJat 
teck  poreh..     1«  ru»Jie4  in  apiin  eursing  and  Mike  ag&ia  ^got  hla 
on  the  b&sk  poro-h"  where,  during  th&  seuffling,  Im  got  Mik®»3  finger 
in  his  gsnt^  md  bit  it«    EesOdiiing  that  it  was  impossible  to  re- 
etrain  kis  fai^bier  Had  get  liia  ^uiet^  and  not  wanting  to  strike  or 
injure  hSMg  Hke  e&UeS  a  neighbor  bM  tbey  drove  to  %im  poUee 
station,     then  tisey  re  turned  with  tia©  poHcaaien,  pl&intiff  h&& 
gone.     "Shim,  im  was  located  bo  imd  a  eut  on  Ms  forehe&t  an^  also 
on  Ills  kend.     'Mike  wia  that  he  did  net  notiee  tbese  cuts  an  his 
father  before  lie  went  for  the  police,     There  is  no  evidence  in  the 
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record  as  to  th®  nature  and  extent  of  the  cut?^  azMl  th«y  may  well 

have  b«sn  seratchss  that  ha  received  during  the  scuffling.  Mika 
my&  Ms  father  appeared  at  tiie  polled  station  »ftei«  their  tn^vtrl&s 
ha4  b«on  atteiided  to  at  &  l^idspital  tmup  by.     Mikss  signed  a  coaplalnt 
against  his  father  so  that  he  wemld  be  retained  in  casto4y  for  safe- 
kj&^pXng  sM  antil  he  b«o«dBe  sob«r,     Walter  furnished  bail  for  plain- 
tiff stm^tiMm  aft^r  midnight  and  took  liim  to  hi 3  iame^  niuire  he  ro* 
sained  until  his  trial  on  July  23,  1938»     *^lt®  was  advised  by  the 
polic®  s&fistrate  not  to  att^M  th@  trial  &nd  his  fathar  w»s  dis- 
cliarg«d, 

Flaintiff  returned  t©  defeMent's  hone  on  th^  ^veolng  of 
July  26,  193^*  «^^  eontintied  to  liv®  ther®,  aa  he  stated,  for  about 
a  waeJt,  but  according  to  defendants  for  thr«e  or  four  «eeks» 
lhleh@vep  it  w^s,  after  reauaining  aifsay  from  defendants*   hems  over 
on®  3*itarday  nigiit,  h<&  r^itumftd  on  ^^unday  2a®rniafe  with  a  trmek, 
upon  ^hioh  h«  loaded  hia  belongings  and  without  girlag  any  reason 
for  so  doing,  h®  ssor^^'d  to  ^'alter's  imm,     this  pro<j««*ding  sfss  insti- 
tuted within  a  f«w  d«ys  thore&fter* 

9«f ©ndants     agr®«d  t©  car©  and  provid®  for  plaintiff  in 
their  hoas  in  acaor  ianee  with  tiwiir  ^bxi^,     the  ^videiic©  is  eo»- 
clusiv©  that  th«y  performed  thsir  obligation  axider  thoir  contract 
in  good  fai^.     lh«n  plain  tiff  left  def^^ndants*  hma^  on  th«  first 
oecasion  he  did  so  &a  th®  rssult  ©f  th#  alt«rostlon  In  whieh  h» 
was  tim  aggr^s^or  and  whlsh  was  due  solely  to  hi  is  owk  intoxicj^ted 
condition  and  sbusiv®  eondi^t*     wh«n  h@  left  th«  seaond  time  h®  did 
so  voiuntiErily  aM  we  think  b«o&ms®  he  w&s  improperly  inflU9ue«d  t» 
do  so  by  bis  s&&  ^^'eLlt&r. 

Defendants  Estate  that  they  ar«  perfectly  willing  to  havs 
pl&lniiff  return  and  imk%  ^ils  1^3ffi@  ^th  th@m«     fhey  &r«  not  obligated 
und^r  th€ir  oontr&ot  to  sa&lntain  Mm  imtsidc:  t}:mir  h^ae  and  if  plain- 
tiff by  his  oonduet  makcss  It  impossible  for  tlwm  to  perform  their 

Gontraet,  Vsm  fault  is  his  and  not  thslrs.     wc  repeat  tliat  «e  hayo 
ths  utaost  syi^athy  for  plaintiff  in  iiis  dealinlag  yej^^rs,  but  aersly 
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b®cstis«  of  that  Mfmp&.%W  &»tmi^&n.%&  should  ijot  to«  pemOlis®*! 

th®y  hav®  ptrforia^d  tli«lr  centr&sst  £iad  are  »tlll  willlag  t®  perfera 
it. 

1»  ajT®  not  mssaintiful  or  tim  r>Al®  tiiat  the  tii'idJjGga  aisi 

©©iseluslofMi  «if  tim  m&M%m.t  a»  t®  tiM*  f®ct»,  «i»®a  i&pproved  by  tia« 
eiiftf4e®ll©r,  s-ri^mli  B®t  fe«  «l.i8t«arfeed  ualsii®  tlmy  ar®  ja&iilfeastly 
agniast  %lm  wmight  &f  the  evideae©,     ^  «tr«  of  opinion,  »is«v®r, 
that  %1m  findtngn  &M  eondimsioiiA  &f  %lm  mtt@r  &M  tM  ddejra® 
fsatar^d  tiiereest  ar®  eiearly  afaiast  tk#  isasiif^st  weight  ®f  the 

!n:»»jr0  is  «i6  gu«3tiori  of  .fraM,  aomstrnjativ^  trost  or 

fiiuaiary  p®IatioiK»t4p  in  thi«  cmm»     h&  we  k»v«  heretofore  }X)ifit@d 
omt  tli®  oaiy  cjueitioii  im&%&»B,rT  t©  l»®  4«t®i^BiB®cl  Mr«ia  it  wls«tl8ar 
d«  f «s3sa«mt»  br®&ck«iid  tlneir  a«>iitr&et  «dtli  plaintiff  t©  mniiitaiii  &M 
typi>0rt  MJ8«     5.ima#  lil^  M.pmiE  ai&,»  a©t  ^«sp®iisilil«  for  ttm  &lt®rc&tlon 
OB  *rmly  23,  1938,  &.EMI  M.S  f&tli#s'  ml®ii«  ms,  r4#iti^?p  ©f  tli®  4«fs»daiit« 
hm&^M&  t^  ©aiitrmcit  by  F«&a©a  ®f  ajsytMag  tMt  .©asmrr^s^  «m  timt 
©«e&si«m#     Plaintiff  r#t*ir®#i  t©  daf «8Maj£ife» »  hmm  $,f%w  !5i$  trial 

05  July  as,  19  3®,  imd  &iuc&  after  s.  p«>ri©d  of  fmrn  mm  %m  tto@«i 
w@©ks  Im  l©ft  isaas  ¥Oltuat;a.rily  ®M  ij^itlimxt  mttm  ®i»  ajay  «.pp&r«iit 
r©««©ja  t©  liim  witli  his  s«m  ■salt®'!',  w«  flui  isesthiBi  Is  ilefeManvS* 
eoiidact  or  tr#«t»®at  ©f  pluiiatiff  dariisg  s^i  p«ri©4  or  im  tin©  elr- 
eyffii8ta««®s  surrouMisg  Ids  d«fartaiP€s  frmk  ttmir  htsmst  that  constituted 

6  biE^aeh  ©f  tlii®  s^iifePaet  by  a®f*»£ui&iit», 

m  do  mt  mnt  it  ijuiitersto^d  frem  m:fthlm  »&id  i»  tiii& 
©piM«m  that  a«f@j*i»at«  iur«  la  aisywise  r«l®a*«4  frosa  tk«ir  ©Isliga  tion 
to  e&r«  afed  proviii«  fm  pislmtlff  4«rliig  tm  y-^siaiaiai  ysays  ®f  his 
Hfe.     D«f®Bia.at»  hmV0  h&4  niiatk®!-  aMli  aiiaa®  this  suit  wa«  »tart®d 
aM  mim  MinUt  ©arns  ©illy  $36  &  naek.  Oa  that  ssaiary  it  is  not  r^aiaen- 
sfely  p©»siM«  fer  a^S'fesasl&iits  to  »aiata3Jl  pl&lutiff  ©xa^pt  la  ^iassir 
h<w^  fend  tlmt  w«i»  tbtip  agr0«»»nt»     I«  de«a  it  to  b®  ths  4ttty  of 
Mike  MnaJt  t©  tis«  sill  proper  ia^.&ii»  to  iMuee  ids  f&^isi:'  to  retura  to 
Uw  with  lilm  aad  m  d«i«ffi  it  taa  b©  his  furttjer  duty.  If  &M  wliaa  h« 
4»e»  r«tay?3a,  to  s®e  to  it  %lm%  urn  is  tr«mt@4  witfe  JciMms^  and  coa- 
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aideration  by  Qr^rr  Q«^b«r  of  the  fsuatlf, 

ie  ara  impelled  to  hold  under  all  the  f&cti  anS  elreua- 
stance*  in  evld'snce  tfe&t  defsidants  did  not  violate  tlioir  con- 
tract isith  plaintiff  and  t^i<*t  hia  eoaplatnt  should  liaro  b«©n 
dismissed  for  want  of  ©qiaity. 

W«  liav«  eonsi<aeF«d  all  tht  points  urg  ?d  Imt  la  tdb*  view 
V9  take  of  this  3«.se  -ap®  de^a  flirtlxop  dlsi^ussion  ^mjoeoessiiyy. 

Plaintiff's  inotioa  Ii«!r«5tofepe  aaade  to  dl,;imi3s  ttdjs 
^pp«sl,   ?j*hicli  was  x'ea-aFved  to  h^.-rlng,  is  at  ti'ds  tisse  dejilod. 

?tor  th®  r®£»©ns  3tfet®«l  h.firei,i\  t!^  d&&r^B  of  the  Circuit 
court  is  r«Ters»d  aM  the  aaoae  i»  remsMed  witli  directions  to 
dismiss  pl&intiff  *»  simplaiat  for  w&nt  of  isqulty* 

Friend^  F«  J«,  and  Soaxilan^  J.^^  Qooawp^ 
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ThXn   aotien  was  originally  brought  by  plaintiff,  M» 
S,  Reichelt,  as  a  proceeding  in  forcible  detainer  before  a  justice 
of  the  peace  to  secure  the  possession  of  the  premises  at  874-  Green 
Bay  road,  Vsinnetka,  Illinois,  and  judgment  for  possession  was 
entered  in  favor  of  plaintiff.  Defendant  Ghapin  Motor  Sales,  Inc., 
posted  a  bond  and  perfected  an  appeal  to  the  Superior  court  of 
Cook  County  from  such  judgment.  After  perfecting  its  appeal 
defendant  vacated  the  premises  at  874-  Green  Bay  road.  Plaintiff 
filed  an  amended  complaint  in  the  Superior  court  in  which  the 
United  States  Fidelity  and  Guaranty  Company,  the  surety  on  the 
appeal  bond,  was  made  an  additional  party  defendant.  Both  defend- 
ants filed  answers  to  the  amended  complaint  and  after  a  trial  by  the 
court  without  a  jury  on  the  issues  raised  by  the  amended  complaint 
and  the  answers  thereto,  the  court  found  against  the  defendants  and 
assessed  plaintiff's  damages  at  $300.  Judgment  for  that  amount  was 
entered  and  plaintiff  appeals » 

Plaintiff's  theory  "is  expressed  in  his  amended  complaint 
wherein  he  alleged  in  Count  1:  that  he  became  entitled  to  the  posses- 
sion of  the  premises  at  874  Green  Bay  road  as  of  May  1,  1938,  under 
a  lease  from  the  owner  bearing  date  of  February  21,  I9385  that 
the  defendant,  Chapin  Motor  Sales,  Inc.,  the  tenant  of  said  premises, 
under  a  lease  expiring  <.pril  30,  I938,  failed  and  refused  to  vacate 
the  said  premises  when  its  leasee  expiff^tfi  and  unlav/fully  withheld 
possession  from  the  plaintiffj  that  by  reason  of  this  withholding. 
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the  plaintiff  sustained  the  following  specific  items  of  damage: 

"1.  $1,375  paid  by  the  plaintiff  to  S,  V.  Skinner  for 
rent  of  part  of  the  premises  at  562  Lincoln  Avenue  under  a  lease 
for  eleven  months  from  June  1,  1938« 

«2,  $300  rent  paid  by  plaintiff  for  the  month  of  May, 
1938,  at  5^2  Lincoln  Avenue, 

"***  and  that  be  is  entitled  to  recover  the  damages  above 
set  forth  from  the  defendant,  Chapin  Motor  Sales,  Inc» 

"The  farther  theory  of  plaintiff* s  case,  as  expressed 
in  Count  2  of  his  amended  complaint,  is  that  the  defendant  Chapin 
Motor  Sales,  Inc.,  by  vacating  the  premises  at  874  Green  Bay  Road 
during  the  pendency  of  its  appeal  from  the  Justice  of  the  Peaee 
Court  to  the  Superior  Court  of  Cook  County,  thereby  acquiesced  In 
the  finding  and  judgment  entered  before  said  Justice  of  the  Peace, 
abandoned  its  appeal,  and  failed  to  prosecute  its  appeal  with 
effect,  thereby  creating  a  liability  against  itself  and  the  United 
States  Fidelity  and  Guaranty  Company,  surety  on  the  appeal  bond 
given  to  perfect  its  appeal  to  the  Superior  Court,  for  the  amount 
stated  in  said  bond," 

The  theory  of  the  defendant  Chapin  Motor  Sales,  Inc.,  as 
stated  in  its  brief  is  as  follows* 

"The  defendant  had  a  lease  on  the  promises  at  874  Green 
Bay  Road,  Winnetka,  Illinois,  which  expired  by  its  terms  on  April 
30,  1938,  Prior  to  the  expiration  of  said  lease  it  entered  into 
a  written  agreement  for  a  new  lease  with  the  lessor's  agents, 
commencing  May  1,  19 38,  Subsequent  to  this  written  agreement, 
the  lessor's  agent,  ?dthout  the  knowledge  of  this  defendant, 
entered  into  a  lease  with  plaintiff  for  the  same  premises,  which 
lease  was  to  become  operative  on  May  1,  1938.  Upon  defendant's 
fai3-ure  to  vacate  on  April  30,  I938,  plaintiff  obtained  judgment 
in  a  Justice  of  the  Peace  Court  for  possession  from  which  defendant 
appealed.  Defendant  vacated  the  premises  on  May  30,  I938,  wliile 
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the  appeal  v/as  pending* 

"IThe  plaintiff  filed  a  coiinter claim  [an  amended  complaint] 
in  the  lower  court  seeking  the  recovery  of  damages  for  the  withhold- 
ing of  possession.  Subsequently,  the  defendant  made  a  motion  to 
dismiss  the  appeal  because  possession  had  been  accepted  by  the 
plaintiff.  The  court  overruled  the  motion  to  dismiss  the  appeal 
and  set  this  cause  for  trial  on  the  counterclaim  [amended  complaint] 
and  answers  filed  thereto » 

"The  U,  S,  Fidelity  &   Guaranty  Co.  was  made  additional 
party  to  these  proceedings  as  surety  on  the  appeal  bond, 

"Defendant  contends  that  it  surrendered  the  premises 
pursuant  to  a  verbal  agreement  with  the  plaintiff  to  dismiss  the 
appeal  and  release  the  defendant  from  liability  upon  its  b©nd« 
Defendant  asserts  that  plaintiff  in  dereliction  of  his  duty  to 
minimize  the  damages  did  not  attempt  to  dispose  of  the  alleged 
lease  with.   K,  V,  Skinner. 

"The  defendant  did  not  Intend  to  prosecute  its  appeal  owing 
to  the  alleged  verbal  agreement  with  the  plaintiff.  Plaintiff's 
counterclaim  [amended  complaint]^  however,  necessitated  a  continuance 
of  the  appeal  to  determine  whether  any  damages  Yfere   due  to  the  plain- 
tiff by  virtue  of  the  defendant's  alleged  conduct  in  withholding 
possession." 

Both  plaintiff,  M,  S.  Reiehelt,  and  Chapln  Motor  Sales, 
Inc.,  (hereinafter  for  convenience  sometimes  referred  to  as  the 
defendant)  were  automobile  dealers  in  '^innetka.  May  1,  1938^ 
plaintiff  became  entitled  to  the  possession  of  the  premises  at 
874  Green  Bay  road,  Winnetka,  as  the  lessee,  under  a  v^ritten  lease 
with  Berea  College,  the  oviner  of  the  property,  which  lease  was 
executed  February  21,  1938.  Cliapin  Ifotor  Sales,  Inc.,  was  in 
possession  of  said  premises  under  a  lease  which  expired  April  30* 
1938.  Possession  being  withheld  from  plaintiff  by  defendant,  the 
former  instituted  an  action  in  forcible  detainer  against  the  latter 
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on  May  2,  I938,  for  possession  of  such  premises  before  a  Justice 
of  the  peace,  Mb.7  13,   1938,  judgment  for  possession  ¥/as  entered 
In  favor  of  plaintiff  and  against  the  defendant.  May  18,  I938, 
Chapin  Motor  Sales,  Inc.,  as  principal,  and  the  United  States 
Fidelity  and  Guaranty  Company,  as  surety,  executed  an  appeal  bond 
ia  the  amount  of  $1,500,  Said  bond  was  approved  by  the  justice  of 
the  peace  on  May  18,  1938,  and  filed  with  the  transcript  of  judg- 
ment  in  the  Superior  court  of  Cook  county  May  20,  I938,  thereby 
perfecting  the  appeal  from  the  judgment  entered  by  the  justice  of 
the  peace. 

Prior  to  the  coaaaenceiaent  of  the  term  of  his  lease  at 
874-  Green  Bay  road,  plaintiff  carried  on  his  business  at  562  Lincoln 
avenue,  under  a  lease  with  the  Aetna  Life  Insurance  Company,  which 
expired  April  30,  I938,  ihen  Chapin  Motor  Sales,  Inc,,  failed  to 
vacate  the  premises  at  8/4  Green  Bay  road,  plaintiff  remained  at 
562  Lincoln  avenue  for  the  month  of  May,  I938,  for  which  month  he 
paid  $300  rent. 

The  evidence  disclosed  that  the  entire  premises  at  5^2 
Lincoln  avenue  had  been  leased  to  one  E,  V,  Skinner  for  a  term 
comciencing  June  1,  1938j  that  May  23,  1938,  after  plaintiff  had 
learned  that  the  defendant  had  perfected  its  appeal  from  the 
judgment  of  the  justice  of  the  peace,  he  subleased  a  part  of  said 
premises  from  Skinner  for  eleven  months,  from  June  1,  1938^  to  April 
30,  1939,  at  a  rental  of  $125  a  month;  that  on  May  3I,  1938,  the 
defendant  vacated  the  premises  at  874  Green  Bay  road  and  surrendered 
them  to  plaintiff I  and  that  on  or  about  May  31*  1938,  plaintiff  moved 
from  562  Lincoln  avenue  to  874  Green  Bay  road. 

Plaintiff  presented  evidence  to  show  that  by  the  sale  and 
delivery  of  automobiles  and  equipment  to  Skinner  and  payment  of  cash 
to  him  or  in  his  behalf,  he  paid  Skinner  $1,375  for  the  eleven  months 
rent  due  under  the  terms  of  his  sublease  at  the  rate  of  $125  a  month. 
Plaintiff  contends  that  "where  possession  of  leased  premises 
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is  unlawfully  withheld,  damages  ar^.  recoverable  against  the 
party  unlawfully  withholding  the  same,  which  may  fairly  and 
reasonably  be  considered  as  the  natural  and  proximate  result 
thereof J  and  which  damages,  special  or  otherwise,  the  party  in 
default  in  the  light  of  the  circumstances  should  reasonably  have 
known  would  result  to  the  party  entitled  to  possession  from  his 
acts  in  withholding  the  premises," 

As  heretofore  shown,  the  judgment  of  the  trial  court 
awarded  plaintiff  $300  damages,  which  amount  he  was  compelled 
to  pay  as  rent  for  the  Lincoln  avenue  premises  for  the  month  of 
2fe7#  1938,  because  the  defendant  ?d.thheld  possession  of  the  Green 
Bay  road  premises  from  him  for  said  month.  But  plaintiff  urges 
that  he  should  have  been  allowed  damages  in  the  additional  amotint 
of  $1,375>  which  be  claims  he  was  required  to  pay  as  rent  for  a 
portion  of  the  Lincoln  avenue  premises  for  the  eleven  months  from 
June  1,  1938*  to  April  30,  1939,  raider  his  sublease  from  Skinner* 
He  insists  that  he  is  entitled  to  the  full  amount  of  $1,375$   notwithf 
standing  that  he  admits  that  he  received  $^0  rent  for  the  Lincoln 
avenue  premises  for  the  month  of  October,  19 38,  from  soiae  political 
organization  and  that  he  occupied  said  premises  himself  during  the 
months  of  January,  February,  March  and  April,  1939«  1^  plaintiff's 
zeal  to  prove  that  he  paid  the  eleven  months  rent  due  under  the 
sublease,  either  by  the  payment  of  cash  or  the  delivery  of  auto- 
mobiles and  equipment  to  Skinner,  he  enumerates  items  on  pages  8 
and  9  of  his  brief  which  indicate  that  he  paid  Skinner  in  the 
aggregate  not  $1,375  l>ut  $l,5iOO>  or  in  other  words  that  he  overpaid 
him  $125  in  rent* 

Several  witnesses  testified  in  defendant's  behalf  that 
plaintiff  continued  to  use  the  show  room  at  5^2  Lincoln  avenue 
during  the  entire  period  of  his  sublease  for  the  display  «f  his 
automobiles  and  that  he  did  not  at  any  time  place  a  "For  Rent" 

sign  in  said  show  room* 

James  L,  Chapin,  president  of  Chapin  Motor  Sales,  Inc», 
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testified  that  ?^en  the  defendant  vacated  and  surrendered  the 
Green  Bay  road  premises  on  or  about  May  30»  1938,  It  did  9« 
pursuant  to  an  oral  agreement  with  plaintiff  that  in  consideration 
of  defendant's  dismissal  of  his  appeal  from  the  Justice  of  the  peac« 
to  the  Superior  court,  plaintiff  would  release  defendant  from  lia- 
bility on  the  appeal  bond.  Orian  J.  Galitz,  testifying  as  a  wit- 
ness in  defendant's  behalf,  corroborated  Ghapin  in  respect  to  said 
oral  agreement. 

Plaintiff  denied  that  he  entered  into  any  such  agreement 
with  defendant  and  h®  also  denied  that  he  kept  automobiles  on 
display  in  the  show  room  at  5^2  Lincoln  avenue  during  the  months 
from  June  to  December,  1938.  Plaintiff  and  Skinner  testified  that 
a  "For  Rent"  sign  was  displayed  in  said  show  room  during  the  entire 
term  of  the  sublease. 

It  is  undisputed  that  plaintiff  gave  no  notice  to  defend- 
ant of  his  sublease  of  the  Lincoln  avenue  premises  until  he  filed 
his  amended  complaint  in  the  Superior  court  June  12,  1939#  which 
was  after  the  expiration  of  said  sublease* 

We  think  both  parties  have  overstressed  in  their  briefs 
the  proposition  as  to  which  of  them  had  the  burden  of  proof  oB 
the  question  of  mitigation  of  damages  in  regard  to  the  premises 
which  plaintiff  subleased  and  which  he  claims  he  did  not  occupy 
after  June  1,  19 38.  In  our  opinion  that  question  may  be  entirely 
disregarded  in  view  of  the  issue  of  fact  as  to  plaintiff's  continued 
occupancy  of  the  Lincoln  avenue  premises  during  the  entire  term  ®f 
such  sublease.  If  plaintiff  occupied  such  premises  himself  through- 
out said  term  defendant  could  not  be  held  liable  to  pay  the  rent 
for  same,  l.'hlle  there  was  a  conflict  in  the  evidence  on  this  issue, 
there  was  ample  evidence  presented  to  justify  a  finding  by  the  trial 
court  that  plaintiff  did  so  continue  to  occupy  the  Lincoln  avenue 
premises.  This  is  also  true  of  the  issue  of  fact  as  to  whether  the 
parties  agreed  that  plaintiff  would  release  the  defendant  from  lia- 
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bility  on  the  bond  furnished  by  it  on  the  appeal  from  the  justice 

of  the  peace  in  consideration  of  the  dismissal  of  said  appeal  by 

defendant. 

Where,  as  here,  "the  case  is  tried  before  the  court  vdthout 
a  jury,  and  the  court  has  had  an  opportunity  to  hear  the  witnesses 
and  to  observe  their  demeanor  while  testifying,  it  is  not  within  the 
province  of  the  court  of  revier  to  substitute  its  findings  of  fact 
for  those  of  the  trial  court  unless  the  findings  of  the  trial  court 
are  manifestly  against  the  weight  of  the  evidence,"   Alton  Banking 
&   Trust  Co.  Vy  Alton  People  &   Loan  Ass'n^  289  Ill#  App,  I77,  As 
already  stated  there  is  ample  evidence  in  the  record  to  support  the 
finding  and  Judgment  of  the  trial  court  and  "the  Law  has  comiaitted 
to  the  trial  Jjudge,  where  a  cause  is  tried  by  the  court  without  a 
Jury,  the  deternination  of  the  credibility  of  the  witnesses  and  of 
the  weight  to  be  accorded  to  their  testimony,  and  where  the  evidence 
is  merely  conflicting  this  court  will  not  substitute  its  judgment 
for  that  of  the  trial  court."  People  v.  OverbeVf  362  111*  488, 

No  sound  reason  having  been  advanced  as  to  why  the  judg- 
ment of  the  Superior  court  should  be  disturbed,  saaie  is  affirmed, 

JUDGMEHT  AFFIRMED* 

Friend,  P,  J»,  and  Scanlan,  J,,  concur « 
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This  action  was  brought  by  plaintiff,  Samuel  P.  Miller, 
doing  business  as  All-Vac  Steam  Control  System,  to  recover  from 
defendant,  110  South  Dearborn  Street  Corporation,  the  contract 
price  for  the  alleged  use  by  said  defendant  of  the  All-Vac  Steam 
Control  System,  a  patented  process  of  which  plaintiff  was  the 
inventor  and  owner.  The  case  was  tried  by  the  court  without  a 
jury  and  judgment  was  entered  against  plaintiff.  This  appeal 
follovi?ed. 

Plaintiff's  statement  of  claim  alleged  that  he  entered 

into  a  ¥o?itten  contract  with  defendant,  which  was  dated  February 

1#  i936j  that  under  and  by  virtue  of  the  terms  of  said  contract 

he  '^furnished  design,  specification  and  supervision  of  construction 

for  the  installation  of  an  All-Vac  Steam  Control  System  on  the  steam 

lines  in  operation  by  defendant  in  its  building  located  at  110 

South  Dearborn  Street,  Chicago,  Illinois|"  that  said  contract 

provided  in  part  as  follows? 

"If  said  guarantee  has  not  been  substantially  fulfilled 
and  the  party  of  the  second  part  shall  on  or  before  May  1st,  193o* 
permanently  remove  said  system  from  said  steam  lines  and  building, 
notifying  said  party  of  the  first  part  in  writing  that  the  party 
of  the  second  part  so  intends,  then  at  its  option  it  shall  be 
relieved  from  any  and  all  obligation  to  pay  any  sum  or  sums  of 
money  mentioned  in  this  contract,  and  any  and  all  agreements 
based  upon  this  contract  shall  thereupon  become  null  and  void  and 
of  no  further  effect.  The  party  of  the  second  part  further  agrees 
that  should  it  come  to  the  conclusion  that  the  guaranteed  saving 
or  an  amount  in  excess  of  the  guaranteed  savings  of  Ten  (10%)  per 
cent  has  not  been  made,  it  will  provide  the  party  of  the  first 
part  with  complete  and  accurate  data  on  the  steam  used  during  the 
past  year  or  that  portion  of  the  year  in  which  the  All-Vac  Steam 
Control  System  has  been  in  operation  in  said  building." 
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The  statement  of  claim  further  alleged  that  "the 
defendant  has  not  removed  said  system  from  the  steam  lines  nor 
has  the  defendant  notified  the  plaintiff  in  writing  of  its  inten- 
tion so  to  do,  but  on  the  contrary  the  said  All-Vac  System  was 
connected  to  the  steam  lines  of  said  building  during  the  entire 
term  of  said  contract} "  that  "in  accordance  with  said  agreement, 
the  defendant  agreed  to  pay  to  the  plaintiff  $200  May  1,  I936, 
$200  May  1,  I937,  $200  May  1,  1938,  and  $200  Hay  1,  I939,  making 
a  total  of  $800j"  and  that  "no  part  of  said  total  has  been  paid 
and  although  often  requested  to  pay  the  same,  the  defendant  has 
refused  and  neglected  so  to  do."  The  complaint  concluded  with  a 
prayer  for  Judgment  against  defendant  for  $800  with  interest 
thereon. 

Defendant *s  verified  statement  of  defense  denied  that 
plaintiff  performed  his  obligations  as  provided  in  the  contract 
and  that  plaintiff's  system  was  connected  with  the  pipes  and  steam 
lines  in  defendant's  building  during  the  entire  term  of  the  con- 
tract. It  then  averred  that  defendant  had  permanently  disconnected 
plaintiff's  system  from  its  steam  lines  and  discontinued  the  use 
thereof  and  that  it  had  given  plaintiff  written  notification  to 
that  effect  prior  to  May  1,  1936;  that  plaintiff  looew  or  should 
have  known  that  defendant's  building  "was  heated  by  means  of  pipes 
or  steam  lines  without  the  use  of  any  mechanically  sufficient  vacuum 
and  without  the  employaent  of  any  equipment  which  was  capable  of 
mechanical  operation  in  conjunction  with  saifl  All-?acuum  Steaa 
Control  System  or  which  could  result  in  any  substantial  ©r  profit- 
able saving  to  this  defendant  by  reason  of  its  usej"  and  that 
defendant  did  not  at  any  time  accept  but,  on  the  contrary,  rejected 
plaintiff's  system  because  no  substantial  saving  was  effected  by 
its  use. 

The  contract  which  was  attached  to  and  made  a  part  of 
plaintiff's  statement  of  claim  azid  which  was  received  in  evidence 
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is  as  follows  t 

"(Letterhead  of) 

ALL-VAC  STEAM  CONTROL  SYSTEM 

Builders  Building 

Chicago,  Illinois 

110  So.  Dearborn  St,  Corp.,  Date  February  1,  19 36 

110  South  Dearborn  St., 

Chicago,  Illinois  Number  11, 

License  Agreement 

"aaiereas  Samuel  P,  Miller  has  invented  certain  new 
and  useful  improvements  in  Self -regulated  Heat  Transfer  Systems 
for  which  he  filed  an  application  for  Letters  Patent  of  the 
United  otates,  identified  as  his  attorney's  Docket  No,  17,501* 
and  an  application  for  Letters  Patent  of  the  United  States  on 
Heat  Transfer  lystems,  his  attorney's  Docket  No,  17,667,  and  is 
the  sole  oisner  of  same  and  all  rights  thereunder,  and  is  now 
licensing  the  installation  of  said  systems  and  doing  business 
under  the  name  of  All-Vac  Steam  Control  System,  hereafter 
referred  to  as  the  party  of  the  first  part,  and  110  So,  Dearborn 
Street  Corporation,  the  licensee,  shall  be  hereafter  referred  to 
as  the  party  of  the  second  part.  The  above  attorney's  Docket 
Ho,  17,501  refers  to  GoBsaissioner  of  U,  S,  Patents  Application 
Serial  No.  699,557. 

"The  party  of  the  first  part  hereby  agrees  to  furnish, 
design,  specification,  and  supervision  of  constractlon  for  the 
installation  of  the  said  All-Vac  Steam  Control  System  on  the 
steaia  lines  heretofore  supplied  with  steam  tiirough  one  certain 
Five  (5)  Inch  High  Pressure  Reducing  Valve,  now  in  operation  at 
the  above  mentioned  building  at  the  address  given.  The  party  of 
the  first  part  guarantees  tliat  the  said  steam  control  system  when 
installed  will  effect  a  substantial  and  profitable  sfcvin^  in  the 
cost  of  The  operation  of  said  steam,  lines  over  the  system  hereto- 
fore used;  and  this  agreement  shall  include  a  license  for" the  use 
of  the  inventions  of  said  Samuel  P.  Miller  when  installed  with 
his  approval  and  direction, 

"It  is  further  agreed  that  the  saving  ffla.de  in  j^he  operation 
of  the  said  All-VftC  otea^  Gontro]^  Systj-em  shall  be  computed  on  the  , 
basis  of  the  fuel  reauirement  per  degree  day  in  comparison  with 
the  fuel  requirement  per  degree  day  of  the  heating  season  of 
1914-19H5. 

''I£-.§aMjSBMa5lee,  ha^not .  been^^^ t^ntjally  fulfilled 
and  the  party  of  the  second  part  shall  on  or  before  May  1st.  19\bf 
permanently  remove  said  system  from  said  steam  lines  and  building^ 

lotif yjjag_.sald_  p^yl^y  .of__y:^e fjxst^  ,pfiy,1?  ,ip„,iyi,t;ing  %)m%   thp  pfiyty 

of  the  second  part  so  Intends^  then  at  its  option  it  shall  be 
relieved  from  any  and  all  obligation  to  pay  any  sum  or  sums  of 
money  mentioned  in  this  contract,  and  any  and  all  agreements  based 
upon  this  contract  shall  thereupon  become  null  and  void  and  of  po„, 
further  effect.  The"  party  of "  the  second  part  further  agrees  that, 
should  it  come  to  the  conclusion  that  the  guaranteed  saving  or  an 
amount  in  excess  of  the  guaranteed  saving  of  en  (lOi)  Per  Cent, 
has  not  been  made,  it  will  provide  the  party  of  the  first  part  with 
complete  and  accurate  data  on  the  steam  used  during  the  pasi 
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or  that  portion  of  the  year  In  v/hich  the  All-Vae  Steam  Control 

System  has  been  in  operation  in  said  building^ 

"The  party  of  the  first  part  herein  assumes  all  liability 
for  any  patent  Infringement  which  may  arise  from  the  use  of  the 
All-Vac  Steam  Control  System  as  specified  by  the  party  of  the  first 
part,  and  agrees  to  defend  at  its  own  expense  any  infringement  suits 
of  any  kind.  First  party  further  agrees  to  indemnify  and  save  harm- 
less the  second  party  from  any  loss,  cost,  damage  or  expense  arising 
out  of  any  litigation  involving  infringement,  the  party  of  the  first 
part  having  exclusive  control  over  all  patent  litigation  respecting 
said  Device,  including  the  right  to  choose  counsel  and  conduct 
defense, 

•♦Part  II 

"The  party  of  the  first  part  hereby  states  for  your  guid- 
ance for  comparison  that  the  following  results  in  the  use  of  the 
said  All-Vac  Steam  Control  System  when  properly  installed  and 
operated,  should  be  expected: 

"(1)  A  co-ordination  throughout  the  entire  radiation 
system  by  means  of  a  small  connecting  static  line  to  establish  a 
cycle  therein,  whereby  the  law  of  gravity  will  operate  to  the 
elimination  of  mechanical  force  to  exert  a  major  or  suT>er  control 
over  the  reducing  valve  commensurate  with  the  condensation iii  the 
entire  heating  system, 

"(2)  The  entire  radiation  system  will  be  tied  in  a 
multiple  series  vdiereby  the  reducing  valve  will  respond  instantly 
to  any  and  all  local  conditions  in  the  entire  steam  lines  or  system, 
supplying  steam  or  vapor  as  required  at  quite  the  same  pressure 
and  temperature  and  at  a  low  velocity  while  eliminating  expansion 
of  same  throughout  the  steam  lines, 

"(S)  i'hat  there  should  be  no  material  alterations  or 
shut-downs  required  in  the  installation  of  the  All- Vac  Steam 
Control  System, 

''(4-)  That  there  should  be  a  profitable  saving  in  the 
cost  of  steam  pyer  the  cost  heretofore  required,  of  at  least 
fenHo^Per  Gent^ 

**It  is  farther  agreed  %bf&%   if  tlie  saving  guaranteed  in 
this  agreement  ofTen  (105<&)  Per  8ent.  is  substantiated^  then  the 
party  of  the  second  part  agrees  to  make  payments  to  the  party  of 
the  first  part  in  the  following  amounts  on  the  dates  named  when  the 
respective  amounts  shall  become  due  and  payable: 

"Two  Hundred  Dollars  ($200)  on  May  1st,  1936, 
Two  Hundred  Dollars  ($200)  on  May  1st,  1937, 
Two  Hundred  Dollars  ($200)  on  May  1st,  19 38, 
Two  Hundred  Dollars  ($200)  on  May  1st.  1939, 
Total  payments  to  be  Bight  Hundred  ($oOO)  Dollars. 

"All  payments  to  be  made  to  All-Vac  Steam  Ceatrol  System, 
Chicago,  Illinois, 

••A  discount  of  Six  (6%)  Per  Cent,  on  the  balance  due  after 
May  1st,  193t>,  will  be  allowed  if  paid  in  full  on  or  before  that 
date, 

**Thls  agreement  shall  not  be  modified  or  changed  except 
in  writing  and  shall  include  the  whole  and  entire  agreement  betweea 
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the  parties  ^ereto  and  is  not  valid  until  approved  by  the  owner 
of  the  inventions,  oamuel  ?»  I4iller» 

"It  is  further  mutually  agreed  that  if  the  party  of  the 
second  part  defaults  in  any  payment  herein  provided  for  or  decides 
against  accepting  said  systora,  then  this  contract  shall  become  null 
and  void  and  the  further  use  of  the  system  shall  constitute  infringe- 
ment entitling  the  party  of  the  first  part  to  a  preliminary  and 
permanent  injunction  against  its  i'urther  use, 

"Signed  by  the  party  of  the  second  part  at  the  City  of 
Chicago,  111.,  this  10  day  of  Pebr.  A,  D.  19 36,  and  by  the  party 
of  the  first  part  at  the  City  of  CMcago,  Illinois,  this  11  day 
of  Feb.,  A.  D,   1936.  (Italics  ours.) 

"Respectfully  submitted 

By  C.  L,  Dicker son. 
General  Manager 

"Approved!  Feb,  11,  I936. 

••All-Vac  Steam  Control  System 
By  Samuel  P.  Miller, 

Party  of  the  First  Partf 
Owner  and  Inventor.  „ 

"110  South  Dearborn  Street  Corp. 
By  D,  M.  Baum,  agent. 

Party  of  the  Second  Part." 

Plaintiff  aras  the  o^ATier  of  a  Uidted  States  patent  covering 
a  heat  transfer  process  called  the  All-¥ac  Steam  Control  System, 
which  he  claimed  would,  if  installed  in  connection  with  the  heating 
system  in  defendant's  building,  cause  a  reduction  in  its  heat  co»- 
sumption  with  a  resultant  saving  ©f  at  least  10%  in  the  c©st  of 
heating  said  building.  Miller  had  an  arrangement  with  on©  C.  L» 
Dickerson  whereby  the  latter  was  licensed  to  sell  the  use  of  said 
system  and  under  said  arrangement  plaintiff  was  to  receive  ^0%  af 
the  contract  price  on  every  ••license  agreement"  negotiated  by 
Dickerson.  With  plaintiff's  consent  and  approval  Dickerson  had  cards 
printed,  Miich  read:  '♦Franklin  2096  ALL-VAC  STEAM  CONIROL  SYSTEM 
Not  Inc.  Builders  Building  Chicago,  C,  L.  Dickerson,  General 
Manager." 

Dickerson  presented  one  of  such  cards  to  the  managing  agent 
of  defendant's  building  and  thereafter  negotiated  the  written  contract 
with  defendant,  heretofore  set  forth.  The  contract  was  drafted  on 
plaintiff's  printed  form  by  his  attorney  and  Miller,  who  was  the 
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last  of  the  parties  to  execute  same,  did  so  on  Febniary  11,  1936. 
It  required  about  a  week  or  ten  days  to  install  plaintiff's  system 
In  defendant's  building.  Defendant  purchased  the  material  necessary 
for  its  installation,  consisting  of  about  200  feet  of  half  incli 
pipe  and  two  special  thermostatic  valves,  and  a  plumber  and  an 
electrician  in  its  employ  installed  the  system  under  the  directioa 
and  supervision  of  Miller  and  Dicker son.  Plaintiff's  system  was 
given  every  opportunity  to  function  properly.  Dicker son  even 
brought  in  an  additional  vacuum  pump  and  had  same  attached  to  the 
steam  lines,  but  still  the  system  did  not  and  could  not  be  made  te 
work  Satisfactorily,  Defendant's  plumber  and  electrician  and 
Dickerson  all  testified  that  the  system  liad  been  operatsd  inter- 
mittently in  conjunction  with  defendant's  steam  lines  from  the  time 
of  its  installation  in  February,  192^,  until  the  latter  part  of 
April,  I936J  and  that,  notwithstanding  that  plaintiff,  as  well 
as  themselves,  used  every  effort  to  make  it  work  satisfactorily, 
their  efforts  were  unavailing  and  that  the  system  was  disconnected 
froffl  said  steam  lines  during  the  last  week  of  ..pril,  1936,  and  was 
not  thereafter  used  in  connection  with  same* 

It  will  be  noted  that  under  tliat  portion  of  the  contract 
set  forth  in  plaintiff's  statement  of  claim,  defendant  was  the 
sole  judge  from  the  date  of  the  installation  of  the  system  until 
May  1,  1936,  as  to  whether  it  worked  satisfactorily  end  effected 
the  guaranteed  saving  and  tiiat  in  order  to  cancel  the  contract 
and  relieve  itself  from  liability  for  payment  of  the  contract 
price,  all  that  defendant  was  required  to  do  was  to  remove  the 
system  from  its  steam  lines  and  notify  plaintiff  in  writing  of 
such  removal.  One  Baum,  who  was  the  managing  agent  of  defendant's 
building  and  executed  the  contract  in  its  behalf,  having  left  de- 
fendant 's  employ  and  his  whereabouts  being  unknown,  was  not  avail- 
able as  a  witness.  However,  Dickerson  testified  that  a  letter  1& 
loi^hand  from  Baum  addressed  to  the  i  11-Vac  a  team  Control  System 
was  received  by  him  In  his  office  in  the  Builders  Building  shortly 
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before  Hay  1,  1936,  that  he  read  same  and  that  he  then  delivered 
said  letter  to  plaintiff,  who  retained  it,  saying,  "It  was  too 
bad  but  there  wasn't  anything  to  be  done  about  it,"  This  letter 
not  having  been  produced  in  response  to  notice  to  plaintiff's 
attorneys  to  produce  same^  Dickerson  testified  that  it  stated  that 
•♦The  110  Building  Corporation  were  going  to  discontinue  the  use  of 
the  All-Vac  steam  control  system  because  it  had  not  made  good  Its 
guarantee  and  that  the  heating  condition  was  not  as  they  desired," 
Plaintiff  testified  that  Dickerson  did  not  deliver  the  letter  to 
him  at  any  tijm   and  that  he  had  no  knowledge  of  the  receipt  of 
such  letter. 

At  the  conclusion  of  the  hearing  the  trial  judge,  after 
stating  that  he  would  •'make  some  findings  of  fact  now,"  found 
inter  alia  that  "the  system  of  the  All-Vac  Steam  Control  System 
was  on  the  premises  and  was  being  used  in  December,  1937,"  and 
that  "tbe  court  finds  no  convincing  evidence  that  a  notice  in 
writing  was  sent  to  th®  plaintiff  on  or  before  May  1,  1936. *• 
Notwithstanding  such  findings,  thereafter  ©n  December  1,  I940, 
the  trial  court  found  the  issues  in  favor  of  defendant  and  entered 
the  Judgment  herein  against  plaintiff.  In  view  of  the  above  quoted 
findings,  wMch  were  in  favor  of  plaintiff,  the  judgment  must 
necessarily  have  been  based  on  Miller's  failure  to  prove  that  his 
system  worked  satisfactorily  and  effected  the  guaranteed  saving* 

Plaintiff's  theory  is  stated  in  his  brief  as  follows s 
"It  is  the  plaintiff's  theory  of  the  case  that  the  contract,  which 
is  the  basis  of  the  suit,  must  be  considered  in  its  entirety;  that 
under  the  terms  of  the  contract  the  defendant  by  certain  acts,  con- 
sisting of  notification  and  removal  of  the  system  before  May  1,  1936, 
could  avoid  all  obligations  and  be  relieved  of  aJay  liability  to  pay 
the  contract  price;  that  the  defendant  did  not  avoid  the  contract 
and  by  keeping  the  system  upon  its  premises  after  May  1,  1936,  It 

became  obligated  to  pay  the  contract  price  of  $800  in  four  yearly 
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installments  of  $200  each,  the  first  installment  being  due 
Ma7  1,  1936,  No  payment  on  account  of  the  contract  price  was 
made.  That  while  under  the  contract  the  plaintiff  guaranteed  a 
specific  saving  of  ten  per  cent  on  the  defendant's  cost  of  heat, 
the  fulfillment  of  said  guaranty  is  not  a  condition  precedent  to 
plaintiff's  right  to  recover,  and,  furthermore,  that  even  if  said 
guaranty  might  be  considered  as  a  condition  precedent,  the  defend- 
ant's action  in  failing  to  take  advantage  of  the  opportunity  to 
avoid  the  contract,  and  in  continuing  to  keep  the  system  in  its 
premises  for  over  a  year  and  a  half,  was  an  admission  that  the 
guaranteed  saving  had  been  substantially  complied  with  or  at  least 
should  be  considered  as  a  waiver  of  the  guaranty." 

Plaintiff's  position  is  predicated  entirely  upon  the 
findings  of  fact  of  the  trial  court  that  "no  convincing  evidence 
that  a  notice  in  writing  was  sent  to  plaintiff  on  or  before  May  1, 
1936,"  and  that  "the  system  of  the  All-Vac  Steam  Control  System 
was  on  tl^  premises  aM  was  being  used  in  December,  1937."  By 
reason  of  such  findings  plaintiff  argues  that  "the  defendant  did 
not  avoid  the  contract  and  by  keeping  the  system  upon  its  premises 
after  May  1,  I936,  it  became  obligated  to  pay  the  contract  price" 
and  that  "the  defendant's  action  in  failing  to  take  advantage  of 
the  opportunity  to  avoid  the  contract  and  in  continuing  to  keep  the 
system  in  its  premises  for  over  a  year  and  a  half  was  an  admissioa 
that  the  guaranteed  saving  had  been  substantially  complied  with  ©r 
at  least  should  have  been  considered  as  a  waiver  of  the  guaranty." 

It  must  be  remembered  that  plaintiff's  system  was  nothing 
more  than  his  patented  idea  and  that  all  the  equijaaent  necessary 
to  carry  that  idea  into  effect  was  purchased  and  installed  by 
defendant.  To  show  its  dissatisfaction  v/ith  the  system,  and  to 
avoid  its  obligations  under  the  contract,  it  was  not  necessary  for 
defendant  physically  to  remove  said  equipment  from  its  building 
but  merely  to  disconnect  same  from  its  steam  lines  and  to  refrain 
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thereafter  froa  using  it.  There  can  be  no  question  but  that 
defendant's  sole  purpose  in  entering  into  the  contract  was  to 
procure  the  benefit  of  the  saving  of  at  least  10%  in  the  cost  of 
heating  its  building,  which  plaintiff  specifically  guaranteed, 
and  it  is  fair  to  assume  that  if  plaintiff's  system  demonstrated 
during  its  trial  period  that  such  a  saving  would  be  effected, 
defendant  would  have  been  satisfied  with  its  performance,  would 
have  continued  to  use  it  and  would  have  made  the  payments  provided 
for  in  the  contract. 

Regardless  of  the  actual  relationship  that  existed  between 
plaintiff  and  Dickerson,  in  so  far  as  this  transaction  is  concerned 
Miller  is  estopped  from  denying  that  Dickerson  was  his  agent  since 
he  permitted  Dickerson  to  hold  himself  out  as  such  by  allowing  him 
to  use  the  title  "General  Manager"  of  the  All-?ae  Steam  Control 
System,  both  on  his  business  cards  and  in  connection  with  his  sig- 
nature to  the  contract.  While  it  is  true  that  plaintiff  denied 
receiving  defendant's  written  notice  of  the  removal  of  the  system 
from  its  steam  lines  on  or  prior  to  May  1,  1936,  it  is  undisputed 
that  Dickerson  received  such  notice  prior  to  that  date  and  plaintiff 
is  bound  by  the  notice  to  his  agent.  In  our  opinion  the  findings  of 
the  trial  court  that  there  was  "no  convincing  evidence  that  a  notice 
in  writing  was  sent  to  plaintiff  on  or  before  May  1,  19 3^,"  and  that 
"the  system  of  the  All-Vac  Steam  Control  System  was  on  the  premises 
and  was  being  used  in  December,  1937,"  were  manifestly  against  the 
weight  of  the  evidence.  Notwithstanding  these  erroneous  flMings, 
we  think  the  record  furnishes  ample  grounds  for  the  affirmaneeof 
the  judgment* 

li  plaintiff  entitled  to  recover  without  any  showing  that 
his  system  worked  satisfactorily  and  that  he  complied  with  his 
guarantee  to  reduce  defendant's  heating  cost  by  at  least  10%  by 

the  use  of  said  system?  ?/e  think  not.  Plaintiff  neither  alleged 
nor  made  any  attempt  to  prove  that  his  system  when  installed  worked 
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satisfactorily  or  ttiat  It  accomplished  the  giiaranteed  saving  In 
defendant's  heating  costs,  the  very  purpose  for  which  It  was  In- 
stalled, It  was  shown  conclusively  by  undisputed  evidence  that 
during  the  trial  period  up  to  May  1,  1936,  notv.lthstandlng  the 
combined  efforts  of  plaintiff.  Dicker son  and  defeMant'a  employees, 
the  system  could  not  be  made  to  work  properly  and  it  is  highly  sig- 
nificant that  neither  plaintiff  himself  nor  anyone  in  his  behalf 
testified  that  his  system  did  work  satisfactorily.  Statements  of 
steam  consumption  covering  the  months  of  February,  March  and  April 
in  1935  and  19 3^  furnished  by  the  Illinois  MalntenaiKje  Company, 
from  which  company  defendant  purchased  its  steam,  disclosed  that 
plaintiff's  system  while  la  use  not  only  did  not  reduce  defendant's 
steam  consumption  but  that  it  increased  same,  Dickerson  testified 
that  the  statements  of  the  Illinois  iiaintenance  Company  for  the 
months  of  February  and  March  in  1935  and  I936  were  delivered  to  him 
for  examination  and  that  he  in  turn  showed  them  to  plaintiff.  Miller 
Sealed  that  he  ever  saw  these  statements  but  as  heretofore  shown 
Dickerson  was  his  agent  in  this  transaction  and  delivery  of  the 
statements  to  him  was  sufficient. 

Plaintiff  specifically  guaranteed  that  his  system  would 
save  defendant  at  least  10%  on  its  heating  costs  not  only  during 
the  trial  period  but  during  the  entire  life  of  the  contract  and  it 
would  be  preposterous  to  hold  defendant  liable  \mder  the  contract 
when  plaintiff  made  no  attempt  to  prove  either  that  his  system 
worked  satisfactorily  or  that  it  resulted  in  any  saving  and  when 
defendant's  undisputed  evidence  is  conclusive  that  while  the  system 
was  in  use  its  consumption  and  cost  of  steam  increased  rather  thaa 
decreased.  It  is  fundamental  that  one  who  seeks  to  recover  on  a 
contract  must  allege  and  prove  performance  on  his  own  part  in  accord- 
aae«  with  Its  terms.  In  our  opinion  performance  of  plaintiff's  ob- 
ligation under  the  contract  to  install  a  system  that  would  effect 
a  guaranteed  saving  of  at  least  10%  to  defendant  was  a  condition 
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precedent  t©  plaintiff's  right  to  recover.  In  the  absence  of 

any  proof  of  plaintiff's  compliance  with  his  guarantee  the  ulti- 
mate finding  for  defendant  was  proper  and  the  Judgment  thereon 
aust  be  affirmed, 

le  have  considered  all  the  points  urged  by  the  parties 
and  the  authorities  cited  but  in  the  view  we  take  of  this  case 
we  deem  further  discussion  unnecessary. 

For  the  reasons  stated  the  judgment  of  the  Municipal 
court  is  affirmed, 

JtJDGMElT  AFFIBMED. 

Friend,  P.  J,,  and  Scanlan,  J,,  concur. 
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If 
.  JUSTICE  SULLIVAH  DKLIVIRED  THE  OPIKIOff'^^P  HIE  COURf 

This  appeal  was  consolidated  for  heari^''1[n"this  eourt 


with  case  Ko.  41123*  the  opinion  in  which  is  tMs  day  filed. 

The  decree  in  that  case  found  the  equities  in  favor  of 
plaintiff,  Stanley  iiruk,  on  his  complfint  against  defendants 
Mike  Mruk  and  Marie  Mruk,  ordered  an  accounting  between  the 
parties  and  rereferred  the  cause  to  the  master  for  the  purpose 
of  making  such  ace o\in ting. 

During  the  pendency  of  the  appeal  in  case  Ho,  41123 
the  master  made  his  report  on  the  accounting  and  pursuant  thereto 
the  trial  court  entered  a  decree  which  approved  the  recosaaendations 
of  the  master  except  as  to  certain  credits  allowed  defendants,  and 
which,  after  allowing  defendants  certain  other  credits,  ordered 
the  entry  of  a  judgment  for  $6,126.57  against  said  defendants. 
The  decree  further  ordered  that  the  property  now  owned  hy  defend- 
ants be  sold  and  the  balance  of  the  proceeds  of  the  sale  after  the 
payment  of  the  master's  fees  and  costs  •%©  turned  over  to  plaintiff 
to  apply  on  the  said  judgment."  This  appeal  is  from  the  foregoing 
decree  entered  pursuant  to  the  accounting. 

Since  in  case  llo.  41123  we  have  reversed  the  original 
decree,  which  found  the  equities  in  favor  of  plaintiff  and  ordered 
the  accounting  between  the  parties  before  the  master,  it  necessarily 
follows  that  the  decree  based  on  such  accounting,  from  which  the 

instant  appeal  was  taken,  must  be  reversed, 

DSCRSS  REVERSED, 

Friend,  P,  J,,  and  Scanlan,  J,,  concur. 
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AT  A  TEPJ.I  OF  TIE  APFSLLATS   COURT,:j#"| 
Begun  and  held   at   Ottawa,    on  Tuesday,    the^^d^E  day^f  May,   i;^ 
the   year  of  our  Lord  one   thoilsand  n\.r\^  hundr^  and   f9^ty-Q^ 
within  and   for  the   Seiond  Diltriot   of  the 

Present   --   the  HON„   FRs|)  G,    Hi^E,    Presidingf  Justic 

HON.    Bli^ffS:  HUfFimi,    Justici 

HOII,    FR^JnTKLIII ^P .    DOVE,    Juslic 

i        ■ 
JUSTUS   L>,    JOIPSON,    Clerk 

E.    1.   YfflLTERf    Sheriff 


BE   IT  REI/IEIIBERED ,    that   afterwards,    to-wit;    On      -''IT  ^      fQ4t 
the   Opinion  of   the   Court  was   filed   in  the  Clerk' s   Office   of 
said  Court,    in  the  \'Vord3   ar.d   figures   following,    viz: 


'•€lfn.   No.   9646 


M^mBA  No.   6 


■7***%- 


'X. 


^  AlPELLATE  oArT  OF  |lI^I3!J0: 
s-SSCpjD  DISTINCT 
MkY  TERM,  A/i).|l941. 


JOHN  C.  HESB,   ETHEL  H5f3  anT  MARY  HES|. 
Plaintif fS/4 Petitioner 4/ , 


vs. 


WALTER  ?/.  GRAPF 


ie/§ndant  (Respondent) . 


Petition  for  leave 
to  appeal  frora  an 
order  of  the  Circuit 
Court  of  Stephenson 
County  granting  a 
new  trial. 

■'-•  ■   V  ■;  •;  : 


John  C.  Heeb,  Ethel  Heeb  and  Msocj  Heeb  each  procured  judg- 
ments against  the  defendant,  Walter  W.  C3-raff ,  in  the  Circuit  Court 
of  Stephenson  County,  for  deunages  they  alleged  to  have  sustained 
by  reason  of  an  automobile  collision  between  the  car  in  "wrfiioh  the 
Heebs  were  riding,  and  the  car  of  the  defendant,  which  was  parked 
on  a  hard  road  in  Stephenson  County. 

The  complaint  filed  alleged  that  the  plaintiffs  and  each 

of  them  were  in  the  exercise  of  reasonable  and  ordinary  care  for 

their  own  safety  while  riding  in  an  automobile,  which  was  being 

driven  by  John  C.  Heeb,  when  the  said  automobile  ran  into  the  oar 

of  the  defendant, 

and  each  of  them  were  in j rued.  They  charged  that  the  defendant 

WQs  guilty  of  one  or  more  of  the  following  negligent,  careless 

and  unlawful  acts  of  omissions:  "(a)  Parking  and  stopping  his 

autpmobile  upon  the  pavement  of  the  highway  without  leaving  a 


d    .oil  AOMOA  ^  ^^?   .oK   .no; 


~~7 


i 

1  10  THTfcO  STAJJSi;^!^ 


9VB8I  Hql    HO  1*11^9"^!        (     ^{p'lB£LOlH$e'Z}\^ttl^uX&M 


-^-..„„  „_.„^....^  ...jse  d9@ii  ,;„„ :.:.-._ ......_..„   , .-   .,_._.: 

©lict  xloiil'v"  ..--     .,,0  &di  iiernvd'ocT  noie. -    ^lidOiwo&u&  an  to  ccaaei  Ycf 

bmiiBCi  af?v/  fKofm^;  .drRBno^sl?  arid-  to  ibo  qA^  b£t£   ^^albli  etcew  ecfoeH 

ilois©  f»£iB  al:l;ld-cl^XiS  9di  ^&A^  J&ast .- ^      jilt  itaJiJBliitaoo  8xlT 

Tol  eiBO  jiBulb^o  btuB  &I€mioBS9i  to  eaioasxift  si4*  al  eism  £a.ed&  1c 

35iil9a'  SBW  iioiriw  ,9li:cf0itto*jjjB  ixe  xtl  snlr  ^      vr  -^cJ-glBa  rnvo  liar . 

'uso  arid'  od"nl  hbi  elitfoiaovfiSEi  blB&  9d&  neiiw  ,cf9©H  .0  mioZ  x^  aerlib 

itiiBbnel9Jb  Qii&  to 
d'iusfiiie'iafi   ed&  &&d!j  b&^ij&do  x&dT     tbeiiilnl  e^©w  insiij-  Ic  £iOB9  boB 

B&elQiBG    t&n.@^ll^e£i  :^nlvjol'.c1  e  'i  '>o  o'ick-  'ir   snc   to  "^^tXli/s  ejpw 

8lrf  2>iilqqc>&Q  boB  sni:3l'££M    ,    .  j i:_..  _  db  .CrlWBlru/  Joxib 

JB  suIvbbI  vlircriJI'A'-  yswii-^ri  sri-d"  ^o  &txQtc.eTpa   od.-f  ccv^rr  '5lltfo_^'!Od"uB 


olear  and  unobstructed  width  of  at  least  twenty  feet  on  such 
part  of  the  highway  opposite  such  standing  vehicle  and  where  there 
was  a  clear  view  of  said  stopped  vehicle  from  a  distance  of  200 
feet  in  each  direction  upon  such  highway,  when  it  was  possible 
for  defendant  to  have  avoided  stopping  said  automobile  on  said 
pavement,  contrary  to  Illinois  Revised  Statutes,  Chapter  95g, 
paragraph  185.   ("b)  Permitting  or  causing  his  automobile  to  be 
and  remain  upon  said  highway  unlighted  and  unguarded,  in  the 
nighttime  and  during  a  rainstorm  thereby  leaving  a  ponderous 
and  inherently  dangerous  agency  upon  said  highway  and  endanger- 
ing the  lives  of  all  users  thereof,  contrary  to  Illinois  Revised 
Statutes,  Chapter  95g,  paragraphs  200  and  202  (Abst.  2-i^);"  and, 
that  as  a  proximate  result  thereof,  the  plaintiffs  and  each  of 
them  received  personal  injuries,  and  the  plaintiff,  John  C. 
Heeb's  automobile  was  damaged. 

The  defendant  filed  his  ansvi/er  and  denied  all  acts  of 
negligence,  carelessness  and  unlawful  adts  and  omissions  in  the 
operation  of  his  automobile,  as  set  forth  in  the  complaint.  The 
answer  f'jrther  states  that  the  rear  time  on  the  defendant's 
automobile  was  flat,  and  on  account  of  said  flat  tire  and  condi- 
tion of  the  shoulder  of  the  road,  the  defendant  stopped  his 
automobile  on  the  southerly  or  right  half  of  the  pavement  to  fix 
the  tire,  To  the  defendant's  answer,  the  plaintiffs  filed  a 
reply,  issues  were  joined  and  the  case  heard  before  a  jury. 
After  the  jury  had  returned  their  verdict  in  favor  of  the 
appellants,  the  defendant  filed  a  motion  for  a  new  trial.  The 
Court  granted  the  motion  for  a  new  trial,  and  it  is  from  this 
order  that  this  appeal  is  prosecuted.         ■ 
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Tha  abstract  contains  the  decision  of  the  Court  at  the 
time  he  passed  upon  the  motion  for  a  new  trial,  and  it  discloses 
that  he  was  not  satisfied  with  the  evidence  in  the  case,  espe- 
cially that  of  the  testimony  given  hy  one  of  the  plaintiff's 
John  C,  Eeeh.  After  commenting  upon  the  evidence  of  ISc,   I-Ieeh, 
the  Court  concludes  with  the  following:  "I  think  that  speech 
of  Heeb's  is  damagins,  consequently,  the  Court  is  not  satisfied 
with  the  verdict  under  the  evidence,  and  the  motion  for  a  new 
trial  is  sustained,"  .., 

An  examination  of  the  evidence  as  abstracted  discloses, 
that  on  several  occasions  litr.  Heeb  volunteered  information  that 
was  not  responsive  to  the  question  propounded  to  him.  The  main 
objection  is  to  his  response  to  the  question,  "Tell  the  jury  what 
you  next  saw  and  did,"  To  which  he  answered,  "I  turned  my  car 
in  the  left  lane  going  east  to  pass  the  object,  and  in  approach- 
ing it  I  noticed  a  second  object  silong  the  left  side  Tear   wheel. 
It  wasn't  clear  what  the  object  was,  but  as  I  approached  it,  I 
realized  that  it  was  an  object  which  I  could  not  pass,  so  I 
started  to  turn  back  to  the  right  lane,  and  then  the  object 
arose,  and  I  resilized  it  was  a  man  who  had  been  in  that  position, 
evidently  looking  at  the  left  rear  wheel,  and  the  thought 
flashed  through  my  mind,  —  I  decided  I  would  take  the  chance  of 
risking  my  life,  and  the  lives  of  my  mother  and  sister." —  The 
attorney  for  the  defendant  objected  to  this,  and  the  Court  very 
properly  sustained  the  objection.  Then  llr.  Heeb  volunteered, 
"I  turned  back  to  avoid  the  second  object." 

The  trial  judge  not  only  heard  the  evidence,  but  saw  the 
witnesses  and  how  they  appeared  upon  the  witness  stand,  and  was 

-3- 


Bsacloa:.  -.  lot  aoltwn  9^^  swq^  feoeasq  ad  exaid' 

r££  -X^W^^Js  SJii  lis  J.  .     :^  ijxte  ^^bs  d-xsn  4/c 

-xloBO^tiq.js  fii  i»iw»  ,aoet<^o  ®^^  ae£q  o  iiio^  ©jubI  d^leX  ftdiJ  ai 

,Is8ii¥/  IBS':  tfX  aj^d-  §4xcXb  ;^oet,t^o  juaooaa  i^  teoiJoii  I  itX  gjaX 

,nolo ■  .  )aGi£ 

to  eoit£  3ijj;o©b  igiioixl*  SedajeXl 

y.  t^viX  ©Jia   bit©   ,o1:L£  ^m  8iii:::iBXi 

•• .  .to^;' too  iiricoea  ad^'  l>loTfi.  o*  iOBrf  fisnii^d-  I" 
od^  woe  *Jtfcf   ,^QXt^Xve  ad*  h%mA  xSj<.':  ri;f  enT 

aBW  fcjis    <£.tiBcfe  gaextvtJnf^r  arid"  AQQi;;  l^e-XBdrtqij  xnc.^  woii  ijiie  eeaeecd'xw 


in  a  Mioh  better  position  to  judge  what  effect  the  incompetent 
evidence  may  have  had  upon  the  jury  in  arriving  at  their  verdict, 
than  a  Court  of  Heview.  The  Trial  Court  has  a  broad  discretion 
in  granting  motions  for  a  new  trial.  This  Court  will  not  re- 
verse the  case  unless  it  appears  to  us  that  the  discretion  has 
been  clearly  abused.  In  the  present  case,  Ivfr,  Heeb  has  injected 
into  the  evidence  matters  which  should  not  properly  be  brought 
before  the  jury,  and  the  statements  and  suggestions  which  he 
made  were  not  responsive  to  any  question  propounded  to  him  by 
his  attorney. 

The  order  of  the  Trial  Court  in  granting  the  defendant  a 
new  trial  is  hereby  affirmed. 

Affiirmed. 
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STATE  OF  ILLINOIS.  ] 

SECOND  DISTRICT         J  I,  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

, in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- . 


Clerk  of  the  Appellate  Court 
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AT  A  TEPJI  OF   THE  APPELLATE   COURT, 
Begun  and  held   at    Ottawa,    on  Tussday,    the   6t|i  day  of  May:^'    ii 

the   year  of  our  Lord  one   thousand  ni/e  hundred  and/forty-|bne, 
within  and  for  th©  Second  district   if  thefState 


Present   —   the  HOIT./ERED  G,  l//(pfE,    Preisidi/g  Justjjfce 


HOM    BLAIip^"|iUEFl'L\lI,    JuStqJ 
H^I'I.  Jjf£MKlJ:iT  R.    DOVE,    J^s'^ce 
TORTUS   L.    loimSON,    Cler, 
E,    J.    V/SLte,    Sheriff 


BE   IT  RELIEIiBERED,    that   afterwards,    to-wit:    On      Jl'l,  9      1941 
the   Opinion  of   the   Court  was   filed   in  the   Clerk- s   Office   of 
said  Court,    in  the  words  and   fii^ares   following^    viz: 


GEN.   NO.    9630 


ACEENDA  NO.    3 


IN  mS  APPELLATE 


IT  OF  miiNoia, 


s;^coND  Dis|Ri,a** 


JOSEPH  AN^ogr^,  fr  AL., 

.^PELLEES 

VS. 

GOSS  MOTORS,    IN^.^^a 

Corporation,   ajsf  GAIL 

L.   BROim,    / 

A  APPELLAl^S 


PEAL  FROM  THE  (^B:&^1^^ 
OF  JXiPAGH'  COUNTY. 


HUFFMA%,J1.. 

This  is  a  suit  by  appellees  against  appellants  to  recover 
for  personal  injuries  and  property  damage  sustained  by  the 
collision  of  an  automobile  ovmed  and  driven  by  the  plaintiff, 
Joseph  Antosz,  with  an  automobile  owned  by  appellant  corpora- 
tion, and  driven  by  appellant  Bromi.  Trial  by  jury  resulted 
in  verdicts  for  appellees  as  follows:  Verdict  for  Joseph 
Antosz  in  the  sxim  of  $500;  verdict  for  Josephine  Antosz  in  the 
sum  of  |100;  verdict  for  Jean  Luberda  in  t|ie  sum  of  $100; 
verdict  for  Josephine  Luberda  in  the  sum  of  §900;  and  verdict 
finding  Joseph  Antosz  not  guilty  as  to  the  oounterelalm  of 
appellant  motor  corporation.  Appellants  bring  this  appeal 
from  judgments  entered  on  the  verdicts. 
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The  accident  occurred  at  about  eleven  o'clock  on  the 
night  of  December  3rd,  1938.  Appellant  Brown  was  in  the 
employ  of  the  Goss  Motor  Company,  as  salesman.  The  car  being 
driven  by  Brown  at  the  time  of  the  accident  was  the  property 
of  the  defendant,  motor  company. 

Appellant  motor  company  contended  that  the  car  being 
driven  by  Brown  at  the  time  of  the  accident,  was  being  driven 
for  his  own  pleasure,  and  that  at  such  time,  he  was  in  no  way 
acting  as  the  agent  of  defendant  corporation.  The  proof  of 
the  respective  parties  to  the  suit  is,  that  while  they  were 
in  their  own  proper  traffic  lane,  the  other  came  across  the 
black  line  and  ran  into  them.  The  impossibility  of  this  situa- 
tion is  at  once  apparent.  Under  such  circumstances,  the  cars 
could  have  no  more  collided  than  if  they  were  standing  still. 

Under  such  circumstances,  it  is  the  function  of  the  jury 
to  pass  upon  the  credibility  of  the  witnesses.  In  addition 
to  this,  the  trial  court  had  the  advantage  of  seeing  and  hear- 
ing them  testify.  The  case  was  tried  by  an  able  and  experienced 
trial  judge,  who  approved  the  evidence. 

We  find  no  errors  assigned  for  reversal  by  appellants. 
However,  the  record  has  been  examined,  and  this  court  is  of 
the  opinion  the  judgments  should  be  affirmed. 

'    :  '      Judgments  affirmed. 
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Y^ieqciq  ©no-  s^v;  ^rni^i^iooe  o  ;  :'i*  aild-  ^jb  iiwoie  Tjcf  aerlib 

^fiwf  ojr:  iix  RBiv  8x1   ,SKild"  rloi/s  d^e  (tsiitf  X)aB   ,  six'sjsslq  xwro  eid  lol 

Q-isv:  '.as  ©fid"  od  adJidxeq.  dvlJ-o^qaai  edd 

©x?d  aaoio,3   p'-u:^    aaajo   cv^;v    ,.9ii/:il  olt^Bid  is<jpnq  nwo  tiexid  xii 

-Bijif-ie   alii'}'  1:o  Y-^-C^-t^-tsao?^  edT     .aieild-  otnl  aai  fias  ecil  rsIOBld 

BTsc  srid   jeeoiiBd"afflM©^xo  jioaa  tsfiitCT     ♦.tns^aqqB  «oco  d"/}  al  cold 

.IXiifi  3n4:l)asd'a  @q:9W  is@4d  "2:1  ABild  J&©feiIXoa  a^om  oii  ovjbxI  tli/oo 

-^iifl  exld-  t©  Jioidpiififl;  M«t  ei  dJt  lasorrjsd-anufo^lo  jdojue  rseScU 

xil©Jtd-iWj3  III     ,a9*e«s#iw  0il#^  '^o  ^tfiXicfl^e^o  ©jid  aoQir  aasq  cd 

-Tssil  boM  3£:le(»a  to  e^sd'fOBVfcfi  add:  BbxI  diuoo  I^i:^  Qxld   ,aiild  od 

flso£i3ir3:eq;x®  j&jis  «X<«  ix«  '^ei  fieiid  sbw  e&jao  ©xtT     .i;*iJtda«d  aaild  anl 

.0^fi6f>lT9  ©xid  Bsvoicq^B  oxiw  ,a3^ut  Sjillt 

Ic  si  d^iroo  aljdd'  S>m&   ^JosaLlasxs  aestf  ajsd  ^nooerx  eiid   jieTSv^oH 
.  I>&iiiii;'3:'ij&  ©cf  Mju-o4a  adxtftmsJbx/i,  itd^  aolatqo  sxld 


,i;f.:i-i,-C,.l  l..t. 
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STATE  OF  ILLINOIS.  1 

>-ss. 
SECOND  DISTRICT         J  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testiniony  "Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. __^ 


Clerk  of  the  Appellate  Court 


.N 


/ 


AT  A  TEPJI  OF   THE  APPELLATE   COURT, 
Begun  and  held   at   Ottawk,    on  TiJ^day,    the   6th^d.,ay  of  May,    iji 


the   year  of  our  Lor/l  one   tt/ousand  nine  , (Hundred,^  and  for|;y 
within  and  for  tha'  Second  pistrict   ofi^the   State   of   Ilfi 

'  I  /  M         -^ 

I       -       f  i 

Present   --   the  HON /  FRED  G,  |/OLFEj,-."PrQpiding  Jjifslice 
HO^.    BLAIlJE,,«pf  FltUT,    J-^stice  / 


IL&1VTR.^J^TKLI|T  R.    DOVE,    Jlte"fice 

luSTUS   L.    J(tlNSON,    Clerk 

I' 
E*    J.    VffiLTEp,    Sheriff 


11  I-A,  254 


h 


BE  IT  RSI.ISIIBERED,  that  afterwards,  to-wit:  On   .!!n  <)   iq4] 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of 
said  Court,  in  the  words  and  figures  following,  viz: 


jf 


AWM«ain««»/ 


^"^ 


mm*i!SQ,  96S5 


kom^^  Ko,  zi 


wT^iii 


III  ■  'j<rtySi|^ 


Ami^  H.  aiiAiiM,^, 


fl  Q-:mJ^^j  immojB  ooisrry. 


i.Ff»ll.I^lf, 


%. 


a^*"'-  «^— '*»«• 


la  tii«  Oireuit  Court  of  Irofuais  C^uatF*    Appellant  fll@m 
his  motlom  to  ira<mt@»  sat  aside »  and  l:^ld  fcix'  imugMt  thm 

Su4^mn%  s?«S:nd9r@d,  "foi*  the  Tm.»<m  tiaat  tlj*  wart^nta  of 
attors©^  attadk&d  to  th®  smtmrBl  aotos  in  sal^  complaint 

raeatiou©<l  wa©  a  jcniat  aad  mat  a  s®va:iral  wiari^iat  si"  6ttom,®y»'* 

Tit®  dispositi^^B  of  thia  «mse  1»  o«jatpoli©d  fey  Holiasa  v, 
Partrida:e»  375  XH*  521,  «l®sM©d  siao®  tke  appeal  was  ts^mx 
hm:min*    The  jMgjMiat  is  thmr^f^ie®  &ttti?wm4.* 


.v,.^0 


n 


^^mj^xm^f-'ik 


mi9  ^rf,:>i.;iw  %ali  Mca?.  s^is^i  ,>?>;-- jt&b  ^vj   ,?5gft^Bisv  ot  noiJ^csn  alii 

;>i--*    '•         ^   l;>i«»  al  taw'lttjs   Xb««v»«  ©Jit  ^/  '  :'Z&Si» 

,-f'  '  ^^*  ^  ^^^^^  i^^*"^^  ^«uc- ,  >■   ■■  ■.  — - 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT         J     '  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflaee. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 


'^TI/'V:    OF 
S.,    Pehrusr-v  Tenm,    A.D,    1"^41    ^ 


IFQ 

fdAY  31  1941 


^/ 


.^ 


Torm  No.    41Fi3 


Agenr'a  No.    9 


ROEIF   RUSSELL 

Plpi  nt  1  f  f -A^^rlo*!^ , 

VICToriA    '■'Ani^O-i^SKT,  )   "^ 

Defendant-Appellant,    ) 


3 


1  rom 
City   Court, 
of  ViBst   Frsi^^ort. 
Illinois, 


■\ 


CT^.,BFFTSO?:,     J. 


Tliis    Ie    an    ajpesl    rrom  s    juc.rrnent    for    i)OEsespl-n   of 
prenifcs    In   a    forcible    entry   end   detsirjcr   action,    -■rt^rec'    in   the 
City   Court   of  V/est    Frankfort,    Tlliroie,    in    frvor   of  Appellee,    POSIE 
RUSP7LL    (hereinafter   cellcc'    plaintiff),    arc    arain't    APPFLLAI-F, 
Viprpnrx:    ^AH>!0^;CFI    (herd nn i^t^r   call-n   defendant). 

T.ie   action  v.-aa    orl-^"nrlly   1nptiti.-.ted    in    the   court   of  a 
Justice   of  the   peace   in  Prarkfort   Tov^-shlp,    and    t^-'orea^ter   teken  hy 
a    rhen::e   of   vpnue    to   another    Justice    in    the    fjart'.e    tovr.ship.      After 
juflpment  v;as   r'^n':-ercd   in    ff-:vor   of  plaintiff   in    -uch  court,    pr\   appeal 
TR'Bs    tsk'^n   h"   df^f^rr'nrt    '-^    ^he   i"-'A.-^-   Court   of  West    Frrnk^ort,    Illiroia, 
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^tra9^G 


The   plaintiff  had    been    in    pop  session  of   the    prenlsr?    in- 
volx'ed    In    the    forcible    ertvy   vnc    dctelner   sction   by   rerson   of   the 
fvct    tbfit  her  husband  bed   entered,    into   a   contract   to  p-urrrnse   the 
pr-:-rr.iFies    prior    to   t^-^e.    tirie   of  b'p   dr'-:0th.      Th>-re   wfe    evidence    thet    the 
plelntlff   cortinii^^d    in   pOs'=!Fession    o^   the  precipes    r.nd    tbst   no   action 
WOP   f'ver  hrou.h^  to    forfeit   or   rarcel    the   contrert    of  purcbaF--,      The 
evic'enre    .or   plaintiff  shoMs-B    tbrt   while -pbe  vps   teri^por^r H.y   avstxy   from 
her  home    the   defendnnt   took   popsepsion   of  the   pre^rilses   s^.fter  hsvlnsr 
fii'st   obtained   8   6ee6    fron   the   owner   of   '"he   pre!r,igep,    w.lf''   v?hoTr:   the 
plaintiff's   deceased  hus'^'Pnd  hpd   s   contrs^ct    for  deed,      "^he   faction  v.e? 
thereupon   institut:'d  to   r-  cover   posfession  of   t^-e   prerr-.ines    on  the 
theory   tl-st   a    forcible   entry  of   the  premlpes  v,8p   niede   by   the   cefend&nt 
while   the   pr-'-nlses   vere   in   the   possession   of   the   plaintiff. 

It    is    contended   by   defenricnt    in   tb '  r    Court    t'^at   the   Trial 
Court    erred    in    entering    iudfrrsent    in    *"svor   of  pla'inti'f   arte   sa-einst 
defendant,    and    In  orderlnrr   rr-stitutl-^r:    of  the    ^.renlses,    for   the 
reason   V-&t   the   requirernents   of  the    .^■■orc'ble   E^.i-ry   snd  ret«:iner   /'ct 
were   not   co-iolled  vlth   end   are   not   pres-nt   under   the    fr.c';?,    end    it 
1p   likev.'ise   contended,   that   the   Ju.'^tice   Court    in  v.'bich    t'-^e   csee  t/as 
tried,    rp   well   &s    the   City   Court,    were  v.jtbout    jar "  ?dict  Ton  by  reos'on 
of   the    fsct    thnt    the    plsintiff   nnd   '-eferdent   "'^oth   rr-sided    *n   t'se    sarv.e 
township    (In  which    t!->ere   ore    qu&li'"ied    Justices   of  the   P^ace),    and 
that    the   ection  wrs    cor.i:r:enced    in   enothcr   tovrrfi"'- '  p    in   the   parrie    county, 
in   violation    of   Piersf^rEph   198,    Ch^'pter   79,    1939   TLIJ^'OIS   F^VTP^^D 
STATUTEf . 

V'-'hi.le  it  1e  contpndod  qirite  ppec^ficall-  in  the  brief  of 
defendont  that  oblectlon  v;es  risde  et  fill  times  to  the  luripd"", ctl^n 
of  the    J-;,rtico   Court    anr    o^"'   the    City   '~->urt    of    Fror>lin   County,    by 


"viaj   of  notion  to  fij.snii.ss,  the  plaintiff  stntes  ths^  no  objection  was 
nede  to  the  Jurlsdicti '^n  of  the  Justice  before  whorr;  the  case  vas 
tried,   We  have  searched  the  Record  Bnc    eve   unrhle  to  find  sny  record 
of   en  ob  lection  nsde  on  the  .n-roimd  of  lnco'"rect  venue  prior  to  the 
filing  of  a  notion  to  vac&te  ludrment  in  the  City  Court  of  West 
Frankfort  o'^her  than  ^he  application  for  c'';an 'e  of  ■<i'enue  whr'ch  does 
not  rslv'^e  the  Ippue  which  defendant  eeehs  to  raise  in  thl,'?  court 
ivhich  irotii^n  was  made  after  the  judment  hrd  been  entered  in  that 
Court  .'"ollovinr  the  trial  of  the  crae  on  appeal.   Under  the  circum^ 
stances,  v.e  nust  conduce  triat  defendant  '^-as   vaived  the  question 
of  venue. 

As  to  the  rip-ht  to  rnei  nta'' n  a  forcible  er.'"ry  and  detainer 
action,  under  the  factr  it  riust  be  recopTiy.ed  that  ncre  default  under 
the  termp  of  the  contract  v«'8s  not  1n  issiie  and  could  not  heve  been 
ralsr-d  as  a  oefenee  in  t^ila  ca?e,  and  that  it  Vi'&s  not  proper  to  try 
or  determine  local  title  of  the  premises  in  p-ach  rction  (SH'T.i.'AK  v. 
MO SLR.  204  111.  134).   The  defendant  could  stand  in  no  better  position 
than  the  grantor  in  her  deed  would  have  stood  }isd  he  himself  attempted 
such  entry. 

Tliere  is  Fome  conf^lict  in  the  evidence  as  to  ^.vhpther  or 

not  the  deed  had  actually/  be^n  in   defsndEint'p  popscrsion  at  the  time     , 

I 
of  the  entry,  but  for  the  pi;rposep  of  this  case,  it  is  unnecessary 

that  ve  consider  such  rjiett-r.   The  Trial  Court  could  have  properly 
concluded  that  the  entr^^,  under  the  facts,  ras  nrde  a-ainrt  the  vill 
of  the  plaintiff  and  v/l-i:ie  she  vas  in  possess 'on  of  the  orernises 
(-^tj.-"-:r  ^.  c^^IC^nO  TITLE  ^'  TRU^T  CO..  2'?0  111.  620),  and  v^iiile  plain+lff 
was  temporarily  absent  from  her  hoT.e  (PH""LPS  v.  R/iT'LOLFF,  147  111. 
5^5). 

Under  the  circiim.s  bcnces  thie  ,1ud  "Tien  t  of  the  City  Courb  of 
West  FranV--''ort ,  Illinois  must  be  affirrried. 


ryuj  A  A'^^-f■^^ 


Jud^Tnent   .AffirTr.ed, 
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Abstract 


VIM'S!  1941 


Cisi^K  or  THE  APPELLATE  COURT 
FfiJUHIH  DISTRICT  OF  ILLINOIS 


.A.  294 


/trends    Vo,    3. 


f'lTY    OF  FAII^Firir, 

Plaintiff-/ op^qjee, 

Ap^enl    "TTOTi 
Circuit    Court 
)  '^K^.     '^Va-'/ne    County. 

SEXTON  MA1^:TTFACTT•^'IM0    COi^'T,       ) 
A   CORP.OFATI'^Tv,  jF  )    J 


CTJL^FRTPON,    J. 


,o35^«!wr"'>-i»=^* 


/ 


.,.«««?»:-'«.-«*-«^^*>'^*^^^""**''****'*"*""''"-^^^^^^^^ 


This  is  an  aopesl  ■^■"r^tn  s  .iur^irrnent  entered  in  the  Circuit 
Court  of  r.syne  Count-,  on  June  20,  1940,  In  the  a^^iount  of   ;'5,154,r-9, 
to.fjether  with  intorerst  and  costs,  -Jn  favor  of  the  Plf^  intif  f-Apoellee, 
riTY   0^   i-AIPFI~LT:  (herelrp  :^ter  called  plaintiff),  and  p.fsinP-t  Defend- 
ant-Appellant, SEXTOl^  KAI^UFACTfRIN^  COMP/T"',  a  Corporation  (herein- 
after called  defendant),   T/iotions  for  Nev  Trial  and  In  Arrest  of 
Jud-fTment  v;ere  nsde  and  overruled,  and  this  appeal  follov;s. 

The  case  was  tried  before  the  Court,  v.-it'out  a  ,1ury. 
Plaintiff's  puit  vras   brought  to  recover  :  (First)  The  payment  of  a 
note  riven  '■'^'j   defendant  to  plaintiff  for  electrical  ?ervices  furnished 


•  1- 


ikjdJ 


T'Vi 


toBiledA 


1.4 


ij:    boT-' 


'.'   '*:o    lovei;    rf' 


18     Is 


!3ne   ctRaT:93nl 


8«w  e? 
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by  pl8int.:'.ff   to  def-^ndant   -prior   to   April,    i:"'.'5h;    (Seconc)    For 
e!l.ectr5cal    perv'ce    -furrl  pbed   by  plf?int-lff  to   Hefrnclsnt    "rorn  April, 
i;'),35   to   .T'lly,    1935,    inrluplve;    snc ,    (Third)    For  \vater    furnifihed 
and    pupplled    'r^y    plrlntirf   to   d.efcndsv.t. 

It   ms    po-reed   by   coimpel    :'"or    tbe    psrfies   tbst    ple!nt'!-''f  had 
furnished   veter   to   defendant   o'f''   the   vj^iue   o*^   flSSio.Of-,    for  v-hlch 
dcff;ndf.nt   ''-.er'    not    poid    ple^ntiff.      It   vwb    furt^:ftr   pdT;ltted  by   the 
deff^ndfjnt    thet    plfjlntirf  had     "uiT-lshed    defer'' ant   v.  3  th    l-rllov.fitt   hour? 
of  electr'csl   current   r-s   charred    In   plaintiff 'p   corripls'nt ,   but   re- 
fenrent   clnin?   not    to   o^^e   plr.lntiff  therefor    for   reasons  hereinafter 
set    forth, 

Defcndsnt    contonded   er\r    Fou'-ht    to    fvolr    llf;.b!llty    sp    to    the 
note    Fued  on   on   the   rj'ound   thst   it."?   execution  vas   unauthori^'ed   >iy   the 
Rorrd   of  rir   ctorn    of   t'r^e   def'=^ncant   corKJort'ti-^n,    and    t'-^at   the    E8''^:e 
wes    secured,  by  durosp   pnd  ext-^rti'^n;    end    f^'urther   s^ourht    to   svold 
llfibllit^r  B,p    to  plaintiff's   dharr©   for   electricpl   --urrent    fismlshed 
by   plaintiff  to   defendant    "ron  April,    1j35   to   July  l'J.'^6,    for  the 
refipon   thtt   an   improper  rete  vs.?  b-^In'"   chr-vfed   therefor, 

DefencBnt,    by    its    croFS-co  y)l8  Int ,    chsrred    the  t    it   hf-c 
been   compelled   b:-'   duress   and   extoT'tlon   to   pa7^   r^vcrcbvv'ycS  to  the 
plelnti    f   city    In    the    siim    of   .■30,872.    02,    End    preyed    .iU'-^^mcrt   against 
the    City   of   Fr^irfleld    ^n  the    nniount    of    iS5,99f>.61,    sft-r   Pllov.'ln^-    the 
ijlaintlff  city   ell   credits    to   which    it   was   entitled   under  defendant's 
th vory  of  thin   cose, 

Plr.  Intiff,    in   its.   reply    to   defendp.rt's    crop?-C'^'''iplp1  nt , 
denied  the   vRlicJty   of  Ordint-nee    ruTher   187    (beinr  tlie   Ordinence 
vnrev  v?h '  ch  de-'^'.'ndant   ('■la'.mod   it    should  hpve  been   cherp:ed    for   electri- 


5?>nB 


:^ri3''^rt*'' 


CP.1  -current),  and  contenc'erl  that  it  irpp  null  and  void;  and,  upon 
the  hep.vlYift  upnr^   a  !.!oti'-^n  to  Sti?lke  mp.de  h;;  the  plaintiff,  the  Court 
ruled  Ordinance  157  to  he  vol'-"-.   With  ths  Trial  Court's  rulin^^  on 
this  contention,  ne    find  ourselve?  in  accord. 

The  pleadinn-s  in  tl'is  esse  ore  quite  extenpive,  end  the 
Record  volu'ninoup.  ¥.Fny    of  the  facts  in  connection  ■'.'vith  th  i  ?  cepe 
appear  not  to  he  in  dispute.   The  evidence  discloses  that  the  defend- 
ant herein  ivas  e  corporrtion  en  ■R.P'ed  in  msnufpct'.ir ' n"'  1n  the  City  of 
Fairfield;  t>iat  it  employed  p,  conpiderehle  num'^er  of  men;  that  it 
had  used  the  current  produced  hy  the  plaintiff  city  for  aany  7rears; 
and  had  also  used  city  v.'ater,  furnished  by  the  plaintiff  h'->rein, 
for  many  :'ears. 

The  City  Clerk  of  pl<jintiff  cit-^^,  identified  the  note 
involved  in  this  suit,  and  te-z-tifieo  thfr  t  it  Pore  oste  of  April  23, 
1935,  and  y-as  in  the  princip&l  pura  o^^'  i-BT^.gS,  peyahle  five  i-nonths 
after  date,  snd    that  said  note  C'^ntalned  a  pro'i^ision  that:  it  wavS 
payable  at  the  ra'-e  of  /;:200.00  per  month, 

Charles  Vv,  ycCulloup-h,  a  Dir-ector  and  Treasurer  of  defend- 
ant company,  v/hen  called  as  a  vr'tness  "■y  the  plaintiff,  identified 
his  sip;nf!ture  to  the  note  in  question,  rnd  admitted  ha  vine-  si'^ned 
said  note,  "Sexton  Menuf  acturinn-  Cornpsny,  C.  W.  T,'CCullouph ,  Treasurer." 
He  testified  thst  8t  the  time  the  note  was  criven,  '.-r.  Blsc'cburn  (who 
vj8s  then  T.-'ayor  of  Fairfield,  and  wh  'se  ter^^-  v/ss  about  to  expire) 
came  to  the  office  of  the  defendant  snd  pu^'c^-ested  ths.-^  said  cowpsny 
gii'e  a  note  co't'ering  Its  account  ui  th  the  City  of  Fairfield,  and  thst 
this  note  was  ^Iven   as  a  result  of  thst  request.   He  further  testified 
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that   at    that   tlrce  he  hi-d   chorcre   of  the    financln-  of   the   defend55'nt 
compen^';    thn t  he  hod    signed  other  note?    for    the   defencprt   con'osny; 
and    that    It   x'.'S?  h5.F   prect5.ce    to   Fi.rn  notes    of   the   riefendent   cornpsiry. 
He   further   teptlfled    th.st   v'^^on   Vp.yor   '^'IscUhurn   car.e,    requeptlnn-   that 
this    note   be    signed,    that    th^-rre   vrere   r.o    threritP    -r^sde    th»t,   he   r^'called. 

L.    h»    ^leci-rhurn,    testified    bb    a  vrltne^-s    for    ole'ntlff,    and 
stated   that  hs   wer   mayor   of  plaintiff  cit^r  on   the   f^nth   of  April, 
1935,    v^hen  the  note    in  queptl--"--   3n   this    snilt  wss    executed ,      He 
testified    that   a?    the   end   of  his    tep'i   as   'nayor   approached,    the 
defendant   coripeny  was    Indebted   to   the   city,    and    t "  at    It   vas  his   desire 
to  have   all   t'ccoun^a    petti  ^d.    If  possible,    b-'   the  end   of  his    term, 
and  vclth    that    In  nlnd  h^    spked   the   defendant    company   to  m&Ke   a   payrrent 
on    its    account,    .'.nd    t'-.at    defendant    cornpany   61r   -niake    p    payn^'nt.    In   part 
by  a   check,    vlth   ths  balance   by  note.      This?  Y.-ltncs   furt^ier   testified 
thfit   there   v^b-s   no   dispute   as    to   the   oTnount   defendant   company  ov^ed   and 
no   objection  ^".ace   by   d^i'epdnnt   company   to   the    .T-'vln-T  of  a   note,    ond 
no    Intimidation   used.      Thljr    i' Itneps   further    testified    that    there   fas 
persuasion   used,    and    that   he    told   defendant    conpeny   thnt   hp   didn't 
wnv.t    to   leave   office   with    "an    --'ccount   1 ' ke    tl-"  t   open,"      The   eviden'"e 
discloses    that    this   vltnerp   v.'bp   at    that   tlr.e   a  Dlrect:"^r  of  the   defend- 
ant  cornpany. 

This   ritnefrs    further  tcrti^'^ied   that   defendant   company  waa 
chorf*ed  a   2-(^  vete    for   electr'clty;    that   the   rate   ^n.b.p    s-t   durlnfr  his 
ad'nlnlstrptior J    and    It  y:f.ip    set   at   that   amount   for  the   rospon   that   a 
like   rate  was    ■••iven    bo   the   Ca-Tipe   factor*;    (v^hlch   r/cp   al?-o   opsratln,^    In 
the   City  of  Fairfield)*    that    said   rate   vsc  brouc'tt   about   by    the      fact 
that    the   Campe    coiiioam-    ves    closed    dov/n   end    that    It    yips    :,>rov£lled.   uoon 
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to   Open  by    '-ivln*'   It    the   2j  rste,      TVzl?   conceaslon    to   the   Csmpe 
Conpany  wes  !npc'e  b^-   the   nayor   and   council,    without   cr.^/   official 
record   belnr  rrisde    thereof,    anci    bec8uae    they   believed   It  v.sr    the    best 
thln^-   for   ft''^Rry'-->ne   concorr*^d   to   cret   tb.e   CR'^:p0   corporeti  ->n  opened   for 
business   ar-ain;    and   that    Kince    the   defendant   cornpsny  v;es   doing   the 
same    type   of  v.orlc  fin-'   enployin-rt  c^bout    the   ??■  me  kind   of  lebor,    that 

they   folt    It  was    only   fclr   that   the    «ar^e  rsite    should   be   extended   to 
defendr-nt   cor.p«i,ny,      Tb-ls    rote   v.-ap    tben,    eccord'ncly,      iven  to   defend- 
ant  compeny  \-;ltbout   any   reouest    from  defendant   cor-npany,   and  v,'tthout 
the   fi^,te.T^Br\t   co'npany'p   kno-wled^e   until   the   bills   were-    ?'nt   to   it   ot 
the  lov/er   rate, 

Tbe   Meter   E\,ipprintendent,    v,ho  reed   and   repaired    the  r:,oters 
durinc   J.'ayor   '^.l&chburn' s    Rdn-iinistratlon,    frova  1931    to   19?5,    testlfie 
that  he   r':^ad   the   electrical  n-  tcr   of  the   dofendcnt   compsn-^^    and    thst 
after   he  had    reed    aono,    V'e   vould     -o    to  8    I'lr,    TroT.ley    (nn   en-ployee   of 
defenr-rnt   conppny)    one  jTi-e   him  the  -trieter  readins.      The   e^/ldence 
then   shors   that    s:  id  re«din-^-p   v. 're    taken  by   !!r.    Tronley    to   the   city 
hall   and   tb^re   checked    for   sccarT  c^-,      -The   Cit:/   Gler'r   testified    tbet 
eft   r  he  hsd    ■^i'^rured   the   billB,   be   v.-ould    take   both   the   li'iit    and  v;£.ter 
bills    to    the   defendant    conu.icny    i;^r\r\   cl^e^^k   them  v.lt>^   Mr.    bro^nley,    one 
that   there   never  was   eny  dispute   as   to   the    e^ioun''    '^v.<^-    thpr-^   t.rs   never 
any  claim  made   of  on   oxi'erch/ i^t'-e.      Mr;!,    Hut''i   Stev/crt,    sn  esFlFtsrit   in 
the   City   Cl-'rk's   office,    te?t"f1ed   tl^t     be   ^-nere    out   part   of  the  bills 
that   v.erB    s'nt    to   t^'ie   defendf?nt   co^psny   and    thst    thsy   v.'-'^'re    fj  pruned    for 
accuracy  v.'lth   sn  employee   of   the   defe^'-'dant    con-'po'-.'y,    and   if   £1^3^  r.is- 
takes   ])ad  been  raade    in   the    f ii7;vjrlns'-,   that   thei,'   v,ere   corr'cted. 
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The   Defendant   Vier:\ln,    by   viuy    of   arfense    snr'    In    support   of 
ItP    co'^xn  lev -claim,    sought    to    show   certain   r-eoorrs    thr:t   refcndrnt 
terdered,    to  prove   the    cost   of   produrtlon   of  the    eleotr'.cel   enerfry 
fiirnl  shed    to   the   defen'^rint   compsny   hy   the  plrlntl-^f  city    for  rr'.fcny 
years   prior   to  1935,   hut    ohjectlor    to   ths  t   line   of   t'^^ti-nn-n.y   v;es 
suetsined  b"    th.e   Court,    and   ?;h'lc    1+"-    1?    ur~9d   v.ith    rrrest    reriousness? 
that    it   wn?    error   to   exclude    that    evl '■lence ,   vve   are   persusded   that   the 
Court   correctly  ruled    In   denyin,'?   its   ad-drsion. 

It  \v'Ould    see-^   to   us,    frorr,   s    ^'f  ir   examinetjon   of  the   evidence 
Iji- thl?    case    that,    at   t^"e   time    the   note    5n   f  ontroverp;;:   wap.    "■Iven,    a 
settlement   of   this   account  v--sp  hEc  end    the   arnount   due   arre^-d    upon, 
and  v?e    see   no   renGon    'Or    :'hlrt'jrb.1nn-    it » 

The   R7J-Lev.'s   of  the   defendant    company  w'rc'  rece''''"^d    5n 
evidence,    f-;nd   ve  hsve   exsrrjined   sp'iie.      The   P^oretfiry   o^"    the   '"'eferdent 
comprny   v;as   p;:r-ittec    to    en^y-r,    over   objection,    that    the   r?cord   of 
the  meetjnfls   of   the   Bosrc   of  rirectors   of   the   defe-dent   convpsny  did 
not   dir-clo-e   any  authority   ever  hrvinp-  been    -Iven   to   C.   V,'.    iiicCullptigh, 
then  Treasures  of   the   defen-  ont   co.'^ipany,    to    pi'-n   the  note    in   contro- 
versy   in   this    cese,      '^"Tiis    witness    also    testified    t'^st    she   bed    con- 
ferred vrlth   I'eyor   '=lscV"-iurn   "^y    telep>-one   an;""    hsd   made    sn  sprjo'ntment 
with    end   hnd    an    interviev/  with  hJm    ,    end    at    thr^t   time    sn   arrerre- 
ment   V"as   n-pde    to   rettle    the    ecr-ount    ^■^   t^ie    d?f.--ndsnt    conoany  vith   e 
note   and   the  bclsnce    in  -"srh.      She   further   testified   t'-et   st    thfct 
t!rae   Uv,    ?;;cCullourh   vm?    out    o:*^    the    city   s.nd.    thet    she    in'^or'ned   the 
Keyor    th'-^t    v-hen   Ur- ,    T.ieCullou --h   ret ^^r nee    the   note   t.ould   be    s'-ned. 
This   witness    '.'urther    testified    thet  vh.en   Mr,    ?.''cCullo\ifh   returr«^d., 
she    took   t'  e   iriptter   up   vi.  th   him   end   he    executed    the   r^ote. 
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It   Is   ■"•oil   establlphed   the  t   psyment   of  "roney  vlll   not  he 
held    to  be    pf-ld    iir(^-er   di;T"e?.s    rrd   rncy  rot   be    veco'^Tevec'    unless    psid 
under   such   pressure   ss    to    interfere  with   the    free   en 'oynent   of   riphts 
of  pernor,   or  property,    erd    Enjch   co^npulsxon  muft    fvirr'sh   the   Tiotive 
for   the   pcyment   pou.'-ht   to  he    rvolded   or   recovered,      Proor   tl-u'.t   (^re 
party   if   under   no   le^al   ohll-Etion   to   pay    the   fnoney  end    thst   the 
otlier  hsa   no   rl   ht   to   receive    It    \b   of  no   conpeauence   \1nle2s   the 
payment  v«ap    conpulfory.    In   the   son-^e   of  deprivln'-  the   ono   na'^lni-   It 
of   the    excrcire    of  his    free  v^ill    (MILLS    v.    FOT?RT~oT   ?KFS?:RV^ .    545   111. 
503), 

It  hap  lono-  been  n  rettled  [)r 'nclpl*'^  that  e  voluntary  coir- 
pror.l  ?.e  or  nettlemsnt  of  doubtful  r-nd  con^'lir  tin;:  clr  imn  vrill  not  be 
set  a?ice  or  ''Istr.rhed  In  the  courts,  '^.•l'^  rule  I?  ro  ^"& '•o.i  1  i s r  bp  to 
not   require    citation   of   authorities    (S^^VI'R   v.    MI?C!"'LL.    45    111.    913). 

In   order  to  render  s   payment   co-pulsory,    such    a  pressure 
must  be   brour'-.t    to    '■•ear  upon   the  person    osy^n"   £ ."    to   interfere,    in 
some  vvay ,    \i.'ith.    the    free   en 'o-nent    of  hi?;   r  1 '■•■'■its   or   person   or  property 
|STOVLR   V.    MITCHELL,    Supra;    SWANSOK   v.    I    JA^.:E;:;,    63   111.    165). 

It  ha?   been    a  universally  recognized   rule   that   r.oney  paid 
voluntarily    under   a    clptr-    of  rlr^ht    to    the   payment   and    \''1  th    '.^nov^ledpe 
of  the    facts  by   the  peraon   '"ckin,"   the   psysent   cannot      e   recovered 
I'-ack   on   the    ground    that    the    cl'^iir   was    llle^ral.      It   hf-o   been    deerned 
necessary    not    only    to    £?h.o\r  that    the    clat'-n   aspertec   v:a?   unlawful,    ttHit 
also    that    the    payra^-nt   v-'p  p   not    voliintary ;    ^'hst    there   wae    some   necessity 
wh'ch,  aniounted    to   c->mpul?lon,    snr-    payr;:ent  v^b.b  rasde   under   the   influence 
of   such   co?npulElon    (ILLIl'IOIS    ^l.f'^^r    -r>.    y,    C'lCAGO    -^m~:?^''~mF.   CO..    S34 
111.    555). 
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A   ,p;reat   decl   of   sppce   Is   trken   u[;    In   the  V'r'covd   vlth    ■he 
tostlinonij!:  of  an  oxpoi't   '^-rltripps,   vYo  sour---'t,    amon-   of-^er    hh^nrp,    to 
establish   the    cof?t   of  the   ftlcctrlcpl   enorsry    furnlphed    the   r'efencFint 
company   over   a   lonp   per-lod   of  vf-srs,    sncl    eIpo   ept8''->l'ph    at-rne    for   the 
years   193v5   ond    1036,    snd   }ie   p-avc    ap   h' a    opinion   t}ie  proprT   rate    to 
be   clinrged    the   clefendent   cor-.pnny   froT;  Ijecen-ber,    1923,    to   and    Includ- 
ing  July,    1937,   was  n   li^y  rete    per  kilowatt  hour. 

It    is   Mvpec   'vvlth   rr-'^'ict    insistence    in  ''.his    rase    t>''Rt   the 
counter-ciSlm  heroin   should   pre-^all   for  the   reasf^n   that    the   defendant 
heroin  WEF    o\'erchar''ed   over   e    loni?   period    of  -ifars,    cno   ^^■BS.    corr^pelled 
to   pay   such  overchf.r!:'"es,    sr.d   thr  t    the  note  h-:;rpTn  wps   r  scared  by 
duress   Br,c^^   extortio'",    en6    our   Rttcntlon   is    further  directed   to   the 
fact   that    there   wcs    in   force  an  Ordinpne''->.   o -'    the   p-ielntlff   city,    hy 
the    tcrx;-    of  v:hich   a   cu-tom- r  vi'-i':'?'.^   hill   vbp    unpaid    bvc    r---relned 
unpaid,   would  h;  ve  his    service  dirconnected    f  r   the   non-payT?ht   6f 
said  hill,    and    al?o    it    is   urre'^    thst   the   Mayor   of  the    olsintiff  city 
in   securing   the   note    In^-ol^'ed    in  this   liti  .'Nation,   wsp   p-iilty   of 
duress   end   extortion.      We  hfve   ^^  Iven   careful   conridera''ion   to   all 
th;:se    contentionr    and   v^e    fail    to    find    snyt-'n"    in.    the   Fecord    t"  at    in 
.any  way   indicates   tl  e   persuas^^ion  ue.ed   by   the   yayor   of   the   plrintlff 
city  at   the    time   of  proC'.'rlnfT   the    rot':.,    vms    improper   ir<   any  v.'ay. 
From   this    recoiv'i    It   v-ould    poern   to    i;r.    thst   he   %bs    v    falV.hful    public 
servant   vho  vB.fi   'rindful   of   '"ds   obli:~a":ion    to   the    city  be   v/s.s    servinr 
as   nayor,    and    It   was   '•^is   cep:'re    to   l-nx-e    the   h\\s^r\'~  pr    of    the    o'l.ty   in 
food    rhope    at    f;he    ex''x\    o^  bip    term   of  office.      '."e    are   not    Impressed 
with    the    contention    thsit   the   proin'Fion    of    the    Ordini^-Toe    for    the    dl^,- 
continuin^    of  electrical   ener<--y   or  rster   rervice    ''o   pa'^r^'^ns   of  the 
plein'tiff  city   If  t>;ey  did   not   pay  the.'r  billF,   ras   a    provision   that 
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could   in   B.ny.vlBe  be   construed,   es    itnurope^r,    enr'    if  the  rnsyor  of 
plaintiff  city  used    .^ereucslon   ^n  brin.Ti'nT  e'lout   a   ?e'-tl!-^ment   of    the 
account   r":uc    frori   def   rdant    coTnupn;^,    thf:t    Inpo-'ar   sr    ti-;!?   Fecor^d    cls- 
close?^,    the   persuoclon  xvas  well  wit'ln   the   hounc's    of   propriety, 
^  Durosp  has  been   r'eflned    as   a   conr^ition   ^  b "  ch   "Kirtr   vhere 

one   induced  by   an   urlnwful   art   C    another   to  rr.eike   s    contract   or 
perforrr   or   forc'-^o   an  act    under   circurnstmce?   vhich   deprive  hiiT.  of   the 
exercise   of  his   froe   will.      Th'^re  5^iust  be    puch   con-pulsion   sffectinr' 
the   rn.1nd    be    ?hovs    thnt    th^e    execvition   of   the    contrpct    or    other    inp.tffu- 
ment    Is   nO;t   the   voluntary  act   of   the   r.pirer,      Buch   corrtoulslon  must   be 
prepent   pnd   operPite   st   the   tl^^e   !"' i-    the   inptrunr^nt    Is   executed.      The 
biJrdfn   o^"  j)rovlr-^J"   '^•r^'^ess    Is   upon   the    party   chprfln-    riiress    (S^^^l_^^?TrY' 
V.    SFL-^T^FKY,    36T    111.    179j    WiCY'-^.    v.    DFCK-^'R.    324-111.    457). 

jMere   annoyance   or   ^"exatlon  v^ill   not   f-orstltutf-  duresp,   but 
there   raupf.   be   such    corroulslon    affectlnp-    the   •^nlnd    s.s    Phowp   thai     the 
execution   of   the    contrsct    or   other    inftrur,  rit    ip    ^ot    the   voluntary 
act    of   the    mkcr    (^'AF^IE   v.    FL.^TT^.    28?-    Ill,    22?;    Z£Z22Il™L2!2Z-^lI£ 
ARTSv.    HAR-pjtNG.    331    111.    330), 

This   Court   vlll   not   disturb   the    flnd^nrs   o"^'  the   Trisl   Court 
who  heard    and    sev    tlie   witresseE   unle??    ri;ch    '  Indincs   sre  n^.a;-;!  fertly 
asjalnst   the/, evidence    (FLOB'^PO   v.    FLO^ERO,    358   111.    626), 

In   ti^1p    cRse   ve   ''lolr    the     "u''^--nient    erter:~d   b'"    the    Court    Is 
not   orainpt   the   man!  feat  wei-  \t   of   the   evl-erre,    '-ijit   R-r.plv    svipp-orted 
ther'ehy,    prd,;  said    jud>,'racnt  beln':-   correct,    It   is   hereby   affrrned. 


Jud .'  ■•rne  n  t    a  f  f  i  r m  5  d . 
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A  TSPJI  OF  TH3  APPELLATE  COURT, 
Qtt.av/a,  on  Tuesday,  tlie  6th  day  of  May,  in 


year  it   our/ Lord  one  thousand  nine  hundred  and.  ,J^g^ty-one, 
fithin  a|Ld  for/the  Second  'District  of  the  State  of  Tlli|lois: 

Present  —  the  HOII.  FRED  Gf  V/OLFE,  Presiding  Justice  ,/'' 


I' 


FR.\IKLIIT  R.    DOVE,    Justice    J' 


JUSTUS /I,    JOimsON,    Clerk 


^1  1  T,A.  2<^4 


E,  J.  ,/ELTER,  Sherif f^^^^^    ^,,,j,^j^^^^5<^jji,,j!^5^ 


BE  IT  RSI.'ISMBERED ,  that  afterwards,  to-wit;  On 
the  Opinion  of  the  Court  "vvos  filed  in  the  Clerk' s  Office  of 
said  Court,  in  the  words  ar.d  figures  following^  viz: 


Qm*  Mo.  965i 


'O  •   XJL  • 


MMMXE  A,   M?IOOH, 


»©ffiateat-A; 


ford  Oomaty,  Illinola,  aiM  oa  ^iMts  21,  1934.    H®  l@ft  gtinriiriBg 
llari®  A.  i)a:viS9n,  Ills  wMow,  Bmrry  'f®!j®t@S'  Krriaoa,  a  gima^ssa, 
aM  B43sa  iJavlsom  .Barton,  &  gafaMSa^igfcrfeai?,  @hiM-i?»B  af  a  d«<Mia»d4 

iieri®  A*  S^yisom,  t^  wiaow»  1«  IIjms  aiiXy  party  ia  im%&T®B% 
T^Bi^in^  la  the  8tat#  of  illiaala*    Blui  £li4  aot  ^titiosa  3^r 
Jitters  ot  AdMinlirtratloa,  as4  Gharlas  WtHiaaia,  Btblis  AfeiBls- 
tratoTj,  0f  l^sMfoM  Cfmnity,  wss  ii^po-tot«4  to  atelniitQi'  the  ©stat® 
ia  th.9  r^MSf  1937* 

A,  eltatdom  to  dissovar  assets  Qt  th<B  said  estate  was  issued 
otit  of  tJto  Oomaty  0©iji?t  of  WoodtoM  Cotmtj,  ®k  tine  34  4ay  of 
^i0.y  19I9»  |«ir©u«mt  to  tk®  petition  filet  ^if  Gimrl®@  wiXiiaa3ys,  as 


■j^ed^  •cm  ,a»i^ 


m 


■in    ,A   ftl*E»:' 


Said  ©it&tioa  was  ssrva^  on  Bferi©  A.  Mvlsoa*     A  Ise-arins  oa  tte 
sXtatl^a  was  had  Is  tlis  Ootmtv  Coiupt  sf  Wo<>4f oM  CJ«»«rjt.F,  and  tim 

aita^tion  "ma  quashed #     Cl-iafles  ^IJLlia^raus  took  m.  9^p<^&l  from.  tM 
3aia  ,5ri«s*  to  %M  Gir«\:ilt  ■asijs't  of  i^^o^foM  Gmmty,  llliaol^* 

ln-S  "-'ario  A,  Davisea  to  tars  orts*  t7»000.0©  la  Hbspty  bonds 
t-9  the  ad!ai3ilsft?fitf>r,  aM  to  aeOK>\mt  for  th®  aositsMttlat^d  inter- 
est tliereon,  frois  ^Tuh©  ^1,  1954.»  t^  tfe©  tat«  of  s«ttl«j?wmt. 
'BilB  ©rdey  was  oois^lied  with,,  ssad  t!io  boud®  giv^a  th®  mdaiuls- 
t3?itt@r,    A  ©©«oad  ■QT^&T  was  isad©  2?@^ulriag:  iM^i©  a.  ^aTl^on  to 
tuna  ova*  to  saia  adM.ixistPat0r  an  a  dditiaaal  #1|O0O#0C)  ^©ni,: 
and  to  accouat  for  t!ie  Interact  th«»r«»on,  Trora  Jiin®  21,  1934.* 
to  the  dat«  of  aMittl«s»mt.     In  »£>iiipli®s6@  wltk  t.hl@  oMer,  niarie 
A*  BaTl^oa  as®lgBM  a  parb  af  ti^t*  distrlbutlir®  irit@j:'0St  In  Wm 
«stat»  of  Dajiiel  W,  Davissa,  d©8®sys!®d,  to  %fm  admiai^ti-ator. 

Aftar  than©  two  or^aya  w#r©  aignait,,  tfee  di^euit  -Ootirt  of 
Wo^toT^  CoflUBity,  Illiaoia,  autara^  iwioth(©r  or4«sr  oa  I^aamfeap  3, 
lf4©,  la  bM  by  ^im  mii.  Oomrt  a4jtt%a4  m&  aaaraafi  that  tfea 
said  SMrla®  \flliia®®,  Mudai stfator  aa  afe^asai^,  &ava  and  ra-^ 
aairaip  nisthiaa  foytltas*  frtm  %h®  said  l^ria  A.  S«¥iaofl»     It  1® 
fr.:»i 'fch.ia  0r#ai»  that  Ohaplaa  v?i^,.lim?iSj,  afeialatj^t®^  of  aaid 
#»tata»  Jiaa  appaal^d  to  t!ii»  Omirt* 

^ha  appalXaa,  ija  ^0r  Isriaf ,.  ooat#n.€a,*'a©  aaaaptaiiad  1^ 
til®  appallamt  of  tfie  as«»ta  ais^oTarsH  im  toll  ec»pXiaBe®  with. 
tim  %xssn-<fmt  QT&^HB  wa®  tmm^  hj  tha  a©^srt  t#  tj®  'ftill  aa«opa 
em^A  satiafaatioa  af  tha  laaua  of  diaeovai^  siM  opatatas  aja  sm 
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©stoppel  and  iKiy  fee  treat oS  hj  this  oourt  as  a  r®l©eu»e  of  errors." 

',"e  agrso  -^ith  the  ?3^p«llii«  tlmt  a®  a  general  rule  a  release  Qf 
errors  Is  to  b©  pl^^a;^^  ia  a  Court  of  Bmti<smi  hovirares?,  TJthere  tije 
pay*!i£9r,t  <xf  Jioii#y  t©  plaintiff  in  «rror,   appalla^it  h^risin,  and 
its  aocsptaaee  Ijy  lii®  sap©  isliowii  upcta  tJa©  ffii©©  of  the  r««c:KPd  aiifi 
attention  is  aallsd  to  it  bj  th©  app©ll©a  in  ikis  brief  and  argtj- 
m®nt,  it  is  as  sio^rlj  pr««^st#d  to  thia  ootirt  as  ^otild  b©  don© 
by  fiiinr-!;  a  ploii  Di*  raleasQ  t>r  s*.?r-'>r b .     Xn  tixs?  prss«nt  ea»e, 
b^m&vm^f  vm  40  >i9t  fo#li0T®  titat  th©  aeaaptauss  of  tM  isoats  arid 
isoaej  t«iti*r04  by  IM^im  A,  Bavlaon  *o  tii®  a4miiiistra.t<jr,  0lioal4 
bar  tfe©  appellant  fro^a  a  l\it\ir«  re«ov«a7»     1*h@re  was  aot  a  final 
disp©8iti@a  ©f  t^e  e-ai^,  '&tit  tii«t  Coisrt  r@taia@a  Jurisdistian  to 
siak0  furt&sr  or4era*  ' 

itoB  appallistat  ©ont^Mm  that  tJa®  Ocmrt  era?M  ia  not  Q3?d«ir- 
iaig  til®  app©il#®  to  t\ira  oT®r  adSitioaal  boads  to  %M  aimiaia* 
trator.     It  ia  th©ir  aoat«-atioa  tMt  t&sy  toav©  traeei  »®¥«ral 
tii-rmseuid  tollars  worth,  of  l?oad®  int©  tJie  ppssession  ©/  the 
app©ll(i^,  iSsri©  A.4,  Dsvisoai  ttet  after  tli®r  ^^  tra«©d  ti3;®a« 
bd-aa«  to  the  poM&m»&ia^n  @f  )feri#  A»  IMtIsoe,  tfe®  barfiea  tima 
iB^tte  to  tlx©  dtefaafeiit,  am^  sh#  iiust  «3^1aixA  wMt  ii^s  b@oof!»a 
of  %h®  1son4e,  or  turn  %hmm  orer  t<5  tk®  adRiiiiietrssitor,     Tim 
ap|»®llaat  lies  oitad  t&r^#  e^B^a  as  S'-iJi-teliiiiig  this  oontexitica. 
"^e  first  im  -Iratt  ts»  Walker,  44  Xll.ji  at  Bag©  4^5»     S'Ma  is  & 
case  la  i^idfe  mm^  of  th#  li#ira  ^r  Al©:s®M©r  Alyatt  attespt^d  to 
set  asid®  find  vaaat«  ^mt&Tm.  d®®4®  of  donTsjaa$«  ^liioli  .dsxander 
.%att  «3C99itt0d  iaiid  sl0llv#r«d  t^  th©  otlssr  h@irfi,    l?h©  oostsntioa 
9f  t&0  plaintiffs  was  tliat  .AJL8»3cand®r  l^ljnatt  was  lBiiaa@  ®t  tlte 
time  he  axeoutod  th®  d#©d,     T!i®  Cotirt  tlj®re  hmXd  that  after  an 
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inKtmmeiit  £iad  tmtm.  oaraontod,  it  ia  'bln41ae  imtH  tlio  inQontp^t* 
®nQj  of  thQ  grim'fcor  is  establisliedj  ana  %hm  paroof  Qf  that  faet, 
deiralv»s  upon  th®  party  contest iii^g  ita  blading  for«©, 

^0  Eoxt  «as©  cltsi  l3  Tlartfsrd  Lit©  I'ne#  Oo*  ¥•  Gray 
©t  al,,  00  111,,  Bai^  2#4.     Thifi  0^0©  1ji'*o1v«s  tiia  is®a^ltt®n©®s 
of  @  sigpiatur©  to  an  applleatioji  for  iBsux-ane®*    Tk©  CSoiart  oa 
p^©  31,  useo  tMs  languages     "'^e  sr®  of  opinion,  whan  tli® 
g®auia0Ji»s®  of  a  slgjanttir©  to  an  liiistif^jaeiiit  l^  ©stablishedl,  it 
affords  prima  f aoi«  e^ldiHa©©  that  the  oositasts  of  %im  Instrt^ 
asitt  i*ar©  kncwm  ta  tli«  mibscriber,  and  tbat  it  1®  his  aot,  atid 
h@ne«  that  ti3t«  burd«3i  i®  npom  these  i^  aasert  tim  oontr&rj, 
to  ssik©  gQ^J^  proof  as  shall  orerck)®®  tlie  priiaa  faei€?  @via©Tio©.» 

la  Kitaer  vs,  ".mitlacfe.,,  SS  111,,  i'ag®  513t  the  qiisstloa 
is  whether  a  psjrtser  Is  ssti^psd  to  dsrsy  the  ^ac^exition  of  a 
liot©.     Oaa  of  the  partmers  to  t&s  suit  fH®4  a  verified  pl«ia 
that  he  did  not  sl^  th©  aoto*    ftie  Uourt  fesld  that  wimn  tiie 
pl«^  of  aoa  est  faetim  T@yifi@d  W  affidsTit  im  filed,  tim 
burden  Is  tSarmm  ttpos  %hm  plalrattff  to  makB  &vmh  proat  &.B  was 
3reqBir©d  at  ooois^a  l^s?  to  aatltl©  tix®  isstruHsst  8m®d  <mi  to  be 
r©ad  in  cnrtd^aa®,  aM  wh#jn  that  is  4ob,@,  ti^  1mM03:5  ©f  prsef  is 
shifted  to  tim  defendant  to  mij^eim  Ills  pl©a  before  t^  Swey* 
"S&e  holding  of  %^  Omsrt  la  tlies©  eaaas  does  aot  sustain  tli© 
acnteatioa  of  tbM  appallaitt  tMt  th©  biird^B  of  proof  ahlfted 
to  th®  appelle©  for  her  to  ^Kplaiit  isiiat  had  beeome  of  the  bauds  • 

'^m  oaiw  was  tri®d  bef@r®  tlie  Gotirt  ^tliout  a  jury.    "Ebie 
Judge  Imd  tii«  oppdrttmity  of  h#?»rine  th©  witnessee  as  tli©7 
testified,  and  also  obserriag  their  dexasaiaor  aad  eonduet  upon 


^^^ 
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the  wltaaes  utaiid,  anS  fwom  all  th.^  facts  mi^  oirGim&tar.Qos  In 
eviden«w»,  deoido  th<&  iaerlts  of  tfee  «caitroT©rsy«     H©  has  hold 
t&at  th»  pi&iatii!T  failed  to  tra^  tJios©  bonds,  **ot.lx0r  than 

tlie  ^.S,000,oo,»*  to  the  poss«asioa  of  llarlo  A,  .DaTlaaa. 

iijftcjr  raadii;^  tJi«  ©vid©a#«  «i8  abstraatod^  it  is  our  son* 
«lusioii  that  tliQ  Ooti3ft  was  ©orroot  ia  fladiag  that  tiie  appellant 

MA  not  tnie@4  th«  \>mAB  Q%b3$ie  l^lism  li^-  i#tO&§#^  %^  tto  possess* 
ioa  of  iMsi&  iU  i^vis«a» 

^ii©  order  appealed  tsms.  is  lajsftbj  af  f  ir£iB4# 
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STATE  OF  ILLINOIS, 

!>ss. 
SECOND  DiSTEiCT         J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. 


Clerh  of  the  Appellate  Court 
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l^'ORSCII,  ) 

Appellant,  ) 

-^''     /  vs,  ) 

^  \ 

WILiIEL!IENA  R.    M.    HALEY,  ) 

Appellee,  ) 


from 

cuit  Coixrt, 
'/ill  County. 


ifOIPE,—  P.    J. 


Richard  L.  Thorscli  filed  a  suit  in  the  Circuit  Court  of  iVill 
County  against  Wllhelmina  R.  M,  Ealey  on  six  piNDmissory  notes.  Plain- 
tiff »s  complaint,  alleged  tlaat  on  September  1,  1931,  the  defendant  for 
a  good  and  valuable  consideration  made  and  executed  6  promissory  notes, 
payable  to  bearer,  ag^regatins  the  sun  of  ^)1950,00  due  semiannually 
from  March  1,  1932,  to  September  1,  1934,  bearing  interest  at  the  rate 
of  6>  per  annum  until  neturity  and  at  7;,1  thereafter;  that  said  notes 
were  also  sijrned  by  Robert  S.  ualey,  the  husband  of  the  defendant;  that 
said  Robert  E.  Haley  died  February  27,  1935;  that  the  plaintiff  was  the 
legal  holder  and  owner  of  said  notes;  that  there  was  due  thereon  the  s-um 
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pf  $1950,00  as  principal,  and  accrued  interest;  that  the  said  notes 
[provide  for  the  allov;ance  of  attorney's  fees,  which  should  be  allowed 
the  plaintiff;  that  the  plaintiff  nade  demand  upon  the  defendant  for 
the  payment  of  the  principal  and  accrued  interest  due  upon  said  notes, 
but  the  said  notes  r&aain  due  and  unpaid.  Plaintiff  asks  judgment 
tagainst  the  defendant  in  the  siua  of  v5000.00. 

The  defendant's  answer  to  the  plaintiff's  complaint,  neither 
admitted  nor  denied  the  making  and  the  execution  of  said  notes,  but 
demanded  strict  proof  of  the  saiie ;  adaltted  that  her  husband,  Robert 
S.  Haley,  died  on  February  27,  1335;  neither  adinltted  nor  denied  tliat 
plaintiff  vms  the  legal  holder  and  owner  of  stdd  notes;  neither  ad- 
taitted  nor  denied  that  any  provision  was  nade  for  the  allov/ance  of 
attorney's  fees;  denied  that  any  denand  was  made  on  her  for  the  pay- 
ment of  said  notes.  The  ansv/or  further  alleged,  that  in  the  year 
1956  in  a  certain  foreclosure  suit  then  pending  in  the  Circuit  Court 
of  will  County  entitled:  "Chicago  Title  &  Trust  Company,  Trustee  v. 
Wilhelaina  R,  M.  Haley,  et  al.  No.  39233,"  that  after  the  filing  of 
the  bill  aiid  answer,  at  the  solicitation  of  the  said  plaintiff,  de- 
fendant agreed  to  assign  the  rents  and  to  execute  a  deed  of  the  property 
foreclosed  upon  to  the  plaintiff  for  the  consideration,  that  thereafter 
no  judgmait  of  any  kind  would  be  entered  against  said  defendant  on  said 
mortgage  notes  or  othex^jise;  that  in  conform ty  with  siich  verbal  agree- 
ment said  deed  and  assif^nment  of  rents  were  executed  and  delivered  to 
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Ithe  plaintiff,  and  a  vvltten   stipulation  was  thereafter  entered  into 
lind  filed  in  said  cause,  wliich  vms  included  in  the  final  decree.   Por- 

igraph  14  of  said  decree  being  as  follov/s: 

I 

"The  Coxirt  further  finds  that  by  stipulation  of  the 
parties  hereto  possession  of  the  prenlses  Involved  herein 
is  to  be  delivered  to  the  plaintiff  and  an  assionnent  of 
rent  is  to  be  executed  by  Wllhelmina  R.  M.  Haley  to  the 
Chicago  Title  &  Trust  Cor43any  as  Trustee,  and  that  no 
personal  deficiency  decree  be  entered  against  the  said 
\Vilhcl:nina  R.  Li.  Haley,  defendant  therein.  In  case  said 
premises  is  sold  at  the  Master' s  Sale  for  a  sura  not 
sufficient  to  pay  the  axaount  found  due  to  the  plaintiff 
in  this  decree,"  Tlie   decree  fiu-'ther  provided,  "but  no 
personal  deficiency  judipnont  or  decree  bo  entered  against 
Viiilhelralna  R.  M.  Haley  in  any  event." 

The  answer  further  alleged  that  the  defendant  carried  out 
|Lnd  performed  her  said  agreement  and  executed  her  said  deed  to  said 
aortgaged  property;  that  all  matters  of  indebtedness  of  every  kind  or 
jharacter  were  settled,  adjudicated,  and  paid,  including  this  cause  of 
lotion  sued  on;  that  the  same  was  satisfied  and  paid  by  the  giving  of 
3aid  assignment  of  rent  and  said  deed  by  said  defendant;  that  it  was 
thereby  in  said  consent  decree  stipulated  that  no  Judgment  was  to  be 
hereafter  rendered  against  Wllhelmina  R.  M.  Haley  in  any  event;  that 
said  cause  of  action  sued  on  in  this  sijit  was  paid  and  satisfied,  and 
thereby  released  and  discharged  of  record. 

The  plaintiff  filed  a  v/rltten  notion  to  strike  the  answer  of 
the  defendant  as  being  insufficient  in  law,  and  ?rholly  iioiaaterial  to 
the  cause  of  action,  as  stated  in  plaintiff's  complaint.   This  motion 
ms  overruled  by  the  Court.  The  plaintiff  filed  an  ansv/er  to  the 


::BW  rfoif*?.', oat/so  i)2«3  ri;   t'9 .['... 

;''-0;^b  Mat  .i(2fl*3; 

aoiiisq 

od  od'  ex 

axij    ,  ci  oJ  oi    Ei  &n9n 

..  ,v 

%  .   .  r  _^  ..;   P  r  •    T 

anoo  £>!«*  nl  yfi^te 

>i 

u'sia 


4« 

afflririative  defense  set  forth  In.   the  defendant's  answer,  and  denied 
that  there  ?/as  any  stipulation,  or  agreement  between  the  plaintiff 
and  the  defendant,  whereby  his  notes  were  agreed  to  be  cancelled  and 
surrendered,  and  denied  that  he  was  a  party  to  the  litigation  In  tho 
Buit  between  tiie  Chicago  Title  Ic   Trust  Company  and  Wilhelmina  R.  M, 
Haley  in  the  foreclosure  proceeding,  and  denied  that  the  indebtedness 
oetwoen  the  plaintiff  and  tho  defendant  had  been  settled,  or  adjudicated. 
The  case  was  tried  befoi-e  the  Court  v.-ithout  a  jury.  Tho  issues 
(fere  found  in  favor  of  the  defendant,  and  jud^ient  was  entered  accordii?.g- 
Ly.   It  is  frori  this  judgment  that  the  appeal  Is  prosecuted  to  tMs  Court. 
I         Prom  the  pleading  ana  evidence,  it  will  be  noted  that  the  de- 
fense to  this  cause  of  action  is,  that  the  agreement  in  the  former  fore- 
slosure  proceeding  provided  that  both  the  first  and  second  mortgage  notes 
should  be  cencolled,  and  tliat  a  decree  was  entered  to  that  effect.  The 
testi:nony  is  in  conflict  as  to  #iat  was  said  and  done  at  the  various 
hearings  between  the  attorneys  for  the  Chicago  Title  &  Trust  Coznpany  and 
iJr.  Tiiorsch,  the  appellant,  and  with  Mrs.  Haley  and  her  attorneys.  From 
bhe  evidence,  there  seems  to  be  no  doubt  tiiat  lirs.  lialey,  at  tho  time 
the  settl^aent  was  nade,  thoro-U£:hly  believed  that  the  second  mortgage 
10 tee  of  1^1500*00  were  incliided  in  the  aettlenent.   The  appellee's  brief 
La  devoted  almost  entirely  to  the  fraud  tliat  the  attorneys  and  l!r.  Thorsch 
perpetrated  upon  Mrs.  Haley  by  not  including  these  vlSOO.OO  notes  in  the 
rinal  decree  in  the  foreclosure  proceeding.  Tho  defense  of  fraud  is  not 
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5, 
•alsed  by  the  pleadings,   and  is  not  available  to  the  appellee,    as  a 
lefense  in  this  procoedlng.      Fraud  is  not  a  conclusion  ox"  law,  txxt  it 
.8  Incunbent  npon  a  party  clmrging  fraud  to  state  Tacts  In  their  pload- 
^jig  relied  upon  as  constituting  fraud  and  a  general  charge  that  a  party 
Icting  fraudulently,  or  was  guilty  of  fraud,   is  a   statement  of   a  con- 
ilusion  and  is  not  good  pleading,  unless   facts  are  averred  on  vmich 
}he  charge  is  based,      (People  vs.   Board  of  Appeals  367  111.    559.)      The 
^swer  of  the  defendant,    iVilhelmina  R.    M.   Haley,    sets  forth  facts  which 

ihe  claimed,   paid,    satisfied,   released  and  dlsclaarged  the  notes.      The 

I 

fturden  of  proving  these  facts  was  upon  her.     Kuhnen — Siegrist  Kardvmre 

llompany  vs.    John  Papista  267  111.   App.    581.      An  examination  of  the 
i'ecord  discloses  tiaat  the  appellant,   Richard  L.   Thorsch,   was  not  a 
|>arty  to   the  proceedlrjs  in  which  the  first  mortgage  was  foreclosed, 
^therefore  the  stipulation  entered  into  between  the  parties  In  tliat 
)rocoeding  does  not  prevent  him  frora  suing  on  the  notes  in  question. 
The    Judgnont  of  the  Trial  Co^^rt  is  reversed  and  the  cause 
»€mandod. 

Reversed  and  Cause  Reraanded. 
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laE  RSBER, 


APPEAL  pOn 
CIRGl^T  C0URT,4)F 
JO  liAVlS^' COUNTY. 


Appellant.         ) 


DOVE,   J, 

Appellee  brought   suit  against  appellant  before  a  Justice 
Of  the  peaoe  and  recovered  a  Judgment  for  #100.00.     Upon  appeal  by 
appellant   to   the  Circuit  Court,    a  Jury  mbs  waived  and  the  cause  heard 
by  the  oourt  resulting  in  a  Judgment  in  favor  of  appellee,    the 
plaintiff  below,    for  '^73.00  and  the  defendant  brings  the  record  to 
this  oourt  for  review. 

The  evidence  disclosed  that  appellant  ovfned  a  farra  and 
considerable  personal  property  thereon  and  in  1938  the  parties  hereto 
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entered  Into  an  oral  agreement  by  tVie  provisions  of  which  appellant 
vas  to  furnish  everything  except  labor  and  they  wero  to  share  in  the 
profits  or  losses  on  the  basis  oi  one-fifth  to  appellee  and  Xour- 
fiftha  to  appellant.   They  a-^jreed  to  take  and  did  take  an  Inventory 
of  all  the  property  when  appellee  went  on  tho  fnrn  and  when  ho  left. 
The  values  at  the  time  the  relation  began,  Tvhich  was  March  1,  193S, 
were  agreed  upon,  and  when  the  relation  terminated,  January  1,  1940, 
the  only  dispute  was  as  to  the  value  oi    certain  articles  in  the 
Inventory.  Appellant  claimed  that  accor;din',  to  Ihe   values  placed  > 
on  these  articles  b-,-  tho  oarciaa  horoto,  ho  .and  ai;palJ.ant  xi&re   unable 
to  artrea  upon  tho  value  of  the  hay  or  of  a  :ull  an^i  contandod  that 
according  to  the  true  value  of  these,  appellant  owed  him  $173,78, 

Appellant  insisted  before  tho  justice  of  tho  neaco  and  in 
the  circuit  court  that  the  suit  was  between  joint  adventurers  for  an 
accountln;];,  not  wlt'nin  the  Jurisdiction  of  a  justice  of  tho  peace, 
and  that  consequently  tho  circuit  court  vrns  likowiaa  without  juris- 
diction of  the  appeal.  Want  of  jurisdiction  il  tho  suit  v/as  of  the 
character  clairaed  is  not  disputed, 

Questions  as  to  the  particular  relationship  created  by  a 
contr^iCt  to  iarm  on  shares  ava   difficult  to  docldo.   Much  depends 
upon  the  torma  oi    the  specific  contract  involved,   fhe  general  rule 
is  that  tho  cjuostion  whether  the  relation  o.f  the  uai'ties  I3  that  of 
landlord  and  tenant,  landlord  and  cropper,  imrticlpants  in  a  comrnon 
venture,  or  some  otiior  relationship  must  turn  upon  the  actual  intention 
of  the  parties  as  j^athored  from  tho  entire  contract,  the  lanr;ua-^e  in 
which  it  is  cast,  and  the  circumstances  surroundin,f;  its  execut'on. 
If  the  import  of  tho  agreement  is  doubtl  il,  tho  actions  of  the  parties 
to  it  may  -urnish  a  sutisfaotory  .jalde  for  its  interpretation,   Sono 
courts  have  said  that  this  class  of  contracts  partakes  of  the  nature 


•2- 


r^-  ..f  Brief ^ 


■'irfw  fcn- 


,r-aX  vv-^  J^"~\V^  aK  w^vJ^-*^*  ^>*»^(^^  jjiii^ai^  ,^  i:"<*.sj;:^ii>^  Jhjru^ 


;RoI.l8e 


rr«   fyro Ibr 


lU 


of  "an  adventure"  which  entitles  the  person  taking  the  farr^i  to  partlclpa 
tion  in  the  profits  derived  therefroni,   (15  Ara,  Jur.  Crops,  238,  aoc. 

48.)   Babcock  v,  Kat2,  121  Ore.  64,  253  Pac.  373,  cited  by  appellant, 
is  of  that  class  of  cases. 

The  ordinary  contract  to  farm  on  shares  lacks  two  of  the 
essential  elements  of  a  partnership, — namely,  that  the  parties  are 
•mutually  principals  of  and  agents  lor  each  other,  and  that  the  business 
l3  conducted  on  a  joint  account.   (15  Am,  Jur.  supra,  soc.  50), 

Reported  cases  are  of  scant  benefit  In  deternlning  the  quest! or 
whether  the  parties  to  a  contract  sustain  the  relation  of  joint  ad- 
venturers or  employer  and  employee,  since  in  the  final  analysis  the 
facts  of  each  case  must  determine  the  (juestlon.  An  agreement  by  the 
owner  of  an  establlshod  business,  ov   the  promoters  of  an  enterprise 
to  give  one  employed  to  render  services  In  connection  therewith  a 
share  of  the  net  profits  in  lieu  of,  or  in  addition  to,  a  stated  salary 
does  not  of  itself  convert  the  relation  of  enployer  and  employee  into 
that  of  joint  adventurers;  but  if  the  person  rendering  the  service  is 
himself  the  promoter  or  an  orl;jinal  party  to  the  enterprise,  he  has 
usually  men   held  to  have  an  interest  therein  as  joint  adventurer 
with  the  others,  and  especially  so  l.i  he  hlra::eli  contributes  capital 
to  the  enterprise.   (33  C,  J„  Joint  Adventurers,  844,  sec.  9.) 

In  the  Instant  case,  appellant  was  the  owner  of  an  ostaollshed 
farmlnii;  business.  Appellee  was  not  a  promoter  thereof  and  contrlDuted 
no  capital  or  property  thereto.  Ho  had  no  ahare  In  any  of  the  property, 
but  T.erely  a  share  in  the  prol  its,  11  any,  derived  from  the  operation 
of  the  I'arm,  in  consideration  of  his  labor,  with  a  corresponding  loss 
if  there  wore  no  profits.  Appellant  was  and  re::ained  the  sole  owner 
of  the  property  and  there  wus  no  agreement  that  It  was  to  bo  divided  or 
sold,  or  that  appellee  v/as  to  share  in  the  proceeds  ol  the  property. 
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This   axcludea   the   case    Irom   the  definition  of  a   Joi-'.t  adventure. 

Appellant's   contention   that  h.l3    tost. i^ony  and   the   docket 
entry   of  the   justice   of  the   peace   show   the  sul"   was   lor  an  accountinv-i 
l3   equally  without  merit.      The  docket  entry   is    that    the   court   finds 
from   the  evidence   there    Is  due   the   plaintiff   from   the  defendant   the 
aurn  of  ;|100,00     "in  an  action   of   aasumpait    '  or  wonoy   found    to  bo  due 
the   Plaintiff   frora   the  Defendant   on  an  accounting  between   Plaintiff 
and   Defendant."     Defendant    teatli led   in   the   circuit   court   that  at 
the   time   of  the   bjsaring  before   the    justice   oi    the   peace   there  waa   an 
accountln.j;  oi    profits   and  losses    that  was    taken  down   on  paoer  and 
balanced  up,    and    chat    the    justice  did   that   in  arriving;  at  his    Judgment, 
Where   the  relation  of   the  parties    ia   simply   that   oi    debtor  and   creditor, 
and   the  aT.ount   of   the  debt  is    certain   or  a3certa\nablo  by  sitr.r>le 
calculation,    account   is    not,    tho   proper   remedy,    but   the   clair,  should 
be  enforced  In  the  or-dlnary  forrr.a    of  acnion  according   to  the  nature 
of   the  demand,    as  where   assumpsit   is    the   proper  r^'neciji   and    the  mere 
fact   that    there  ai-e   several    itena    on  both   sides    o:    the  account,    y/nen 
by  subtractinc   one   side   fro^   the   other  a   balance    is   easily  ascertain- 
able,  will  not   drive  plaintiff  from  assumpsit  to  account.      (1  c.    J. 
Accounts   and  accounting,    604,    sec.    13.)      The  relation  between   the 
parties   not    boin^  a   joint   adventure,    nor  a   partnership.    It  resoivos 
Itself  into   that   of  employer  and   employee,    and  the    auit   was   between 
debtor  and   croditor.      There  war,    no  dispute  as    to   the  num:.or   or  quan- 
tity of    the  articles   inventoried,    or  as    to  losses   on  certain  iter-s. 
There  w era  no  l-;enia   on  both  sides   of   an   account   within   the  raeaning 
of  that   term.      The   sole    issue  was   as    to   the  value    of  certain   items 
in  the   inventory.      The   so-called  accounting  was  r^erely  a   calculation 
Of   the  a:nount    due  appolloe.     Appellant    testified   that  he   and  Koester 
agreed  upon  the   value   of  the   bull   at  445.00  when  Koester  left   the 
farm,     Koester  denied   this,    and  his  witnesses   fixed    tho  valus  of    the 
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bull  at  |75.00  and   the  hay  In  the  barn  at  ;|;I0.00  per  ton,   and 
in  the  stack  at  $8.00  per  ton.      Other  wltnoasoa   fixed   the  value  of  the 
hay  at  ^7,00  or  |l8,00  per  ton  and  appellant   testified   that  th©  markst 
value  of   the  hay  at   the   time  appellee   left,  was  $6,00  par  ton. 

In  our  opinion,    the   j  atic©   of  the  peace  had  jurisdiction  of 
tho  action  and  the  amount  found  due   Jn  the   circuit   court   la   sustained 
by  the  testimony.      I'll©  judsment   oi    tha  circuit   court   la,    therefore, 
affirmed, 

Judjment  affirmed. 


9iii 
i  &>f't  p- 

be 


O0,aJl    f: 


it    bf^m  00, 3V^  -JO   JX 
4  10  00 .Vl  d.- 


•beKnn 


I 


iiT,«r  311I.A.  296 

I      SECOND   "^pfTlficT 


.^-'--^^llay  T«m,   A.  /,  1941 


K,   JAKISGO,    / 


r  NATIOHM*  SAUK  OF  LOCK-        ) 

) 


App<3llan 


It.  ) 


DOVi-.  I    J« 


Appellee  r-ecovarod  a  Jud,3rai0nt  for  ;i;4399,59  in  the  circuit 
court  of  Will  County  in  an  action  af^ainat  the  ilrst  Matlonal  rianl:  of 
Loclrport  for  conversion  of  fivo  notoa,   sscurod  by  a  trust  deed  alleged 
to  hav®  boan  deposited  with  the  bank  for  collection.     The  suit  was 
Instituted  on  Novemtoer  10,   1933  and  after  the  i8suo«  Imd  been  mad^  up, 
they  weio  subraittod  to  a  jury,    resulting  In     a-    verdict  Xor  th»  i^laintlfj 
upon  which  judamont  waa   2;*ondor©d,   and  th©  bank  appeals » 
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Th©  record  discloses   timt   on  May  9,   1026,   Li«3a  F,  L&kin^ 
exocuted  a  trust  d©ed  for  1,-11,000.00,   on  farm  land,    to  Carl  !!, 
JSuohlonpfordfc,   truotsd,    to  socuro   paTment-   of  twonty-two  notisa  of 
|500,00  each,    boarlns  alx  psr  cent  Interna u,   payable  a etal -annually, 
duo   in  live  yoara.     The  bank's   trust  oi  ficer   tostlfiod  th©  loan  was 
Bot  nad©  by  th«  bank  and  waa   not   carriad  In  Ita  portfolio.     Appellee 
lived  on  a  farm  alx  miles  northeast  of  Lockport,     Sh©  did  her  banking 
buslneaa  in  Leisont.     She  tosblflocl   that  on  a  ;  or  one  on  in  May,  1928  aho 
went  to  appellant  bank  to  aak®  a  deposit  of  #-1,000,00  on  interostj 
that  sho  there  met  C&rl  H,  f&jahlsnpfordt,   president  of  tho  bank  and  froa 
blm  purchased  ".wo  of  th©  notes  on  Muehlsnpfordt'a  statsment  that  they 
wn^id  bring  a  larger  return  and  that  ahe  could  have  her  money  back  any 
-.3  3he  wanted  It,     Later  in    :ho  day  sha  withdrew  #1500.00  from  the 
Lemon t  bank  and  purciia^jed  three  .nore  of   the  notes.     Sh©  received  her 
•enii-arinual  Interest  regularly  thereafter  until  ^.he  last  payment  to  hor 
an  November  23,   1052. 

A  atenogr&pher  for  appellant  testified  thafc   on  April  27, 
1931,   she  prepared  and  saa!  led  a  letter  aijned  irj  Muehlenpfordt  as  presl- 
aent  of   the  bank,   directed  to  appellee  at  Leaont,  as  rollcvaj 

''You  are  holding  trust  deed  notes  of  Guv  c.  Lak'n 
f»ad  Llda  Lakln,  upon  which  we  are  dsnandin-  oa-rnsnt. 
unless  these  notes  are  paid  we  will  start  foreclosure 
proceedin-s  and  force  paymnt.     Kindly  bria^  In  your 
notes  £ind  we  i*lll  .;;iv®  you  our  receipt  until   t,he  notes 
ai-e  paid." 

^«v        ,'^°  days  afterward,   April  29,   1931,   appellee  left  her  notes  at   t^ 
aank  and  received  a  z^ecolpt  rcadingi 

"Keceivod  from  Mrs.  tU  Janlsco  Notes  Ho.  12,   13, 

!■§,   17  ami  13  airrned  by  Guy  C.  Lnkln  and  Llda  Lakin 
for  collection. 


W' 


irat  Rational  Batilc,   Lockport,   IXlinoia 

C»  H.  Muehlonpfoi'dt, 

Praaldent." 
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Appellee  taatii'led  ah©  novor  reoo.ived.  the  letter;    that 
ah®   got  hor  nail   on  a  Lockport   rural   rout©   through  a  Lockport  mall 
carrier  and  had  nevar  received  any  mall  out   of  Lemont;    that  she  cane 
In  w'th  the   intention  of  receiving  her  money,   bocauso  Mr.   Muehlanpfordt 
had  told  hor  she  could  havo  it  any   time,   and  the  reason  3h«  carne  was 
that  sh9  wanted   to  buy  a   home;    that  when  s-he   delivered    th©   notes    to 
Sluehlonpfordt  she  asked  for  hor  noney  and  v/as    riven   t;h0  receipt;    that 
she  went  back  about  a  month  later  and  tried  to  ;|:;ett  her  t^ionej^j   and 
that  evory   tlmo  she  wont   thoro   for  IntortJat  she  deir^ndad  her  siono^?-; 
that  she  always  v/ent  of  hor  own  accord  hecause   she  v,'ante,'l    to  buy  a 
borne  and  wanted  to  draw  the  noney  and   that  hor  son  Ben  Janisco  was 
»ith  her  on  ovory  occasion  v/hen  she  -i^ent   to   the  bank. 

Foreclosure  had  boen  started  on  Februaiy  IS,   1931,    by 
Kuehlenpfordt  aa   trustoo,  and  by  Leo  P.   Ward,,  iisaiatant  c&shler  of 
Iho  bank,  raore  than  tv,'o  months   before  the  above  mentioned  letter  waa 
aailGd.     Thla    complaint  for  foreclosure  v?a3   sworn  to  by  Ward  and  allo^rred 
fch&t  he  was    t,he  lo^jal  holder  of  all   the  principal   notes  and  interest 
Boupona   secured  by  the  truat  deed,      Tha  proceed! n^;  proceodod   to  a 
Secroe  and  on  Jun.®  12,    1931   the  Eiort3a,sod  pramlses  were  sold  under  that 
aecroe,    for  tho  full  atiount  of  the  debt,    intorost  and  coats,   and  a 
Baater's   certificate   of  s.-le  was  duly   Issued   to  Muehlenpfordt  as  purchas< 
le  CQEBGitted  suicide   on  April  22,    1933.    (Trustoos   of  .Schools   v,   American 
Surety  Co.      307  111*   App,   398  at  Pa  :e   401.)        Thereaiter,    on  iv^ay  15 
lose,    in  pursuance  of  a  petition  p^^ovloualy   fiiod,    an  ord@r  v/aa 
Ihterod  In  tho  forsclosure  proceeding,    finding  that  Muohlenpfordt  In 
fact  purchasad  the  prop©rty  on  behalf  of  Matt  Janisco,   and  other     namod 
aoteholdera  in  certain  proportions,    .he  proportion  of  Matt  Janisco 
twins  5/22  thereof  and   the  ssastor  was   ordered  to  oxacuto  and  deliver  a 
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jdoed  to   then  In  the   natn&d  proportions.     Matt  Janlaeo  was  appellee  »s 
ihuaband,     lie  died   on  March  24,    1039.      Aopolleo  was   not  a  party    bo    th« 
iforyclosure  proceeding  or  served  v;ith  process   thoreln  and  appelle® 
testified  that   the    -Irst   time  ahc  knew   the  property  %'aa   forocloaod  was 
when  aha   received    thd   last   interest   on  KDvenber  25,    1932;   and  tliat:   aho 
never   -ave   the   bank  or  any  of  Its    oiricers   authority  or   instructions    to 
foreclose. 

On  May  13,   1959,   Albert  Kruger,  and  other  holderrj    of   the 
undivided  Interest   in  the  property  under   the  master's   deed,    filed  a 
partition  suit,    in  which  appellee  and  the  children  of  Matt  Jnnlsco  were 
Bade  parties  defendant.     In  that  suit  a  decree  was  entered  finding   the 
pendency  of    the   instant  ault,   and   that  appellee  dlaclaimod,    for  herself 
find  the  children,    any   ri,-ht,    title  or  interest  in  th.^   real  a.^^tate,  and 
orderin:  the  procooda   of   the  5/22/to  be  deposited  with  the  county 
treasurer.      The  premises  sold  .or  vIi,SO0.O0  in   uhe  partition  proceeding. 
Ippollee  has   never  received  any  part  of   the   principal   of  bar  nooea   or 
iny   interest   since  Koveraber  23,    1932. 

Sen  Janiaco,    aon  of  appellee,    corroborated  his  mother's 
lestimonj  in   every  ssse-ntlal   particular.      In  addition,   ho   testified  that 
>n  several   occasions  arter   the  no;:.©a  were  left  at   the   bank  appellee 
lenmnded  her  money,   and  each   time  Muehlenpfordt  would   toll   her   things 
mre  pretty  tou."h  and  she  would  have    to  wait.      On  account   of  the  death 
^  Muehlenpfordt,  objections    to   the    testimony  of  appellee  aa    to  her 
^onarersations  with  him  v/ero  s\xsta:  ned, 

A.   P.    Dailey,    president   of  the   h&iHc  at   the    tlm©   of   the    trial 
©stified   that   in  the  usial  and   customary  way  of  doin:^  business.    If 
he  bank  received  a  note   for  collection,    they  collected  the  face  value 
lua   interest  or  returned  the  no.o   if    -.hoy  were  unable  to  collect  it| 
nd  that  if  thora  were  any  other  Inatructions    the  custom  of  the  bank  was 
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3  noue   the  Instructlona   on   the   receipt.     Ro   toatlfled  on  cross- 
lamLnation  that  the  notas   in  controversy  wero   loit   ior  forjcloaure, 
9  further  toatlfioi  he  was   not  prsaent  when  the  receipt  was   given  and 
le  words  "for  collection"  were   now  explaineu   to  hln  In  the  presence  of 
ppellea.     Appellant's   counsel   promised   to  connect  up   the   testimony,    but 
Id  not  do  ao.      The  teatimony   shows    that   alter   the    noi-os  were  left  at 
:x@  bank,    it  p&id  her  the   interest   rerularly  ufit3.1    the   last  payment 
r   interest   on  Kovember  23,    1932, 

?he  court  refused  to  ^^iva  an  instruction  offered   by  appellants 
nat  if  the  Jus-y   believed  from  a  preponderance  of   the  evidence   that 
ao  letter  dated  April  27,   1931,  was  walled   to  the  plaintlfi    bv  the 
Bfendant,    properly  stamped     and  addressed,    it  is    to  be  presumed   that 
t  \'>&ti   received  by  the  plaintiff  unless   such  prasunpfclon  is    overcome 
Y  proof  Lhat   it  was   not  in  fact  received  by  plaintlfi,   and   that  her 
enial   of   its  receipt  was  noo   sufficient   to  overcone   the  presujnptlon, 
ut  must  be   considered  with  all   the   other  evidence  in  the  case,    and   that 
t  was  proper  for  the  j  iry   to  consider  othtsr  evidence  oifered  by  her 
tiat  she  did  in  fact  deposit  the  notes   on  April  29,   1931,     The  court        / 
efused  t>ie  Instruction  beoauso   It  was   not  ofiore^  uatil   the   other 
natructions  were  h&itX:Z  road  no   the  Jury.     Re;:ardleaa   of    tlie  reason 
Ssi;;nad  by   the  court,    or  any   other   reason,    the   Instruction  was   based 
h  the  asau^aption   that  a  Latter  properly  addressed  and  mailed   la 
Iresumod   to  have  'oqqh  received.      ?hera   is    no   nostimony   in    the   record 
hat  would  justily  any  asaumptlon  that  the  lottor  was   properly  addressed, 
ut   on   tho   contrary,    the   testimony   shows  without   contradiction  ':hat   it 
as   not  properly  addrs'ased.      The  court  did  not  err  in  rofiisin^   to  -'ive 
his   instruction. 

The   clalta  that  tho   court  erred  in  adraifctln;-   the   teati:Tony  of 
ppellee's   son  aa    :o  conversations  between  her  and  Muehlonpfordt   Is 
qually  vfithout  n;erit.     TViere  is   no  testimony  to  show  he  had  any  interest 
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Ln  fcho  notes  or  the   interest   fchoreon,    or   that   he   took  any  part  in   the 
jonveraatlona.     His   testimony  as  a  whole,    shows    that  tho  exproaalons: 
'We  did  our  banking  businoss    In  Lemont",    and   "We  ?,rent   to    :et   o\;r 
Lnterost"  were  merely  colloquial,    not  Intended  to  con'/ey   tho    Iriaa 
aiat  ho  had  any  interest   in   the   notes   or  interest  thereon.     He  re- 
>e   todly  iTientioned   tho   transactions  as  bolng  those  of  hijj  mother, 
md  her  testimony  ahowa    the  notoa  and  interest  belon-^ed  exclusively 
:o  her. 

Tho  claim  that  the  verdict  is   oxcesaivo  was   not  mentioned 
.n  tho  motion  lor  a  new  trial,   which  aot   out   th©  specif le    grounds 
wiled  upon,     Tho  ar;;;-amont  that   the  aaal -nmont  of  error   that  the 
«»rdict  l3  excaaslvo  should  be  considered  under  the    ground  that  "the 
rerdlct   la   not  3;:ipported  by   tho  evidoace"   nentionod   In    the  motion  lor 
I  new   trial   la  untenable.      The    -round  mentioned   in   the  niotlon  would 
iOvox-   the  TSfei.:,ht   ol    the   ovidenco,    as   dependent  upon   the   credibility 
if  the  witnesses,    or   the  want  of   testimony  upon  a  matsrial   issue,   and 
AS   no  specific  rolavancy  to  excessivoness   of  the  verdict.     The  deaijn 
f  the  statute   is  to  prjsvent  blanket  notions  and  require,   as   it  does, 
pecific  srounda,    so  that  the  court  and  opposln,;  counsel  nay  be  advised 
f  v,'hat   13    claimed.      It   la   well    astabliahed   that  where  a   party  liled 
written  motion  for  a  new  trial,    he  will   be  held   to  v;alve  all  cauaea      "^ 
lereior  not  aet  lorth  in  his  written  notion.      (Lorette  v.   Director 
meral,    500   111.   348.)      The  rule   is   applied   to  a   failure   to  clalra  the 
•rdict   is   exceaslve.      (Wolfgtein  v,    Illinoia   Power  and  Li  :ht  Corporation, 
i4  111.    App.    362,)      The  aasicninsnt   that    the   verdict   is   oxcessfcve   is   not 
'operly   oefor©   ua   and  cannot  be   considered, 

,  The   toatirsony  oi   appellee  and  her  son  shows   the  notes  were 

ft  with  the  barJc  for  collection  and   not  for  lorecloaure.      Ihe   Jury 
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vidently  consiaered  the    testimony  of  Dalley,   viho  atl-altted  he  was  not 
iroaent  wlien   the  receipt  waa    -iven,   was   of  no  probative   force.     ITio  jury 
era   the   judges   of  the  facts  as   to  whether  the  notes  w«sra  left  tor 
ollQctlon,    and  as   to  wliether  appollee  recelvod   the   lo  ttor  of  April 
!7,   1931.        Appellee  was   never  Informed  of  th©   for--clo3urQ     which  was 
►end-lag  whon  she  loft  her  notes  and  whon  the  lotter  purports    to  have 
leen  written,   nor  until  about  a  year  and  a  half  afterward.     She  was  not 
lad©  a  party   to   the   f or'-^'Closure,     and  the  bank  c^jntlnuod  to  pay  interest 
,0  hor  until  November  25,    1932.      Accordln;.:   to  hsr   teatlnony  *ind   that  of 

wr  3on,    fihe    -as  put   off  rrorn  tl-ne   to   tlwB   In  the  collection  ol    the 

I 

irlncipal*     Her  son  testified   that  ;ifhen   the    rece.tpt    for  the  notea  was 

flvQn  his  mother  by  Mr.   l^^aQhlonpfordt,    in   the   president's  of. flee  at 

)t.»  bank,   h^  Muohlenpfordt,    told  hers      "I   can't   -'ive   you   the  money  now. 

ftiln.^s   are   protty   tnu -h, ,      You  vv'lll   have    to  wait,"   but    that  sho   could 

jet  hor  interest  any   time  and   in  the  nioantlno  h©  nii,:ht  .get  the  money, 

3Ut   interest  waa   still   payable,     Eo   fuvther  testified   that  a   f©w  weeks 

lator  appelleo  s^aln  daaandod  her  money,   and  was  ar^aln  put  of:f'}   and 

5hat  not  ioa^.  aftonvard,   when  she  a.-ain  ask«d  i  or  hor  money,   Muehlenpforc 

iRc'    the   same  story  and   told  hers      *Thln;-3  were   pvetty   tou^h.      Can't  make 

Lt  novv,     Wait  awhile.      IV/o  waeks    or  ten  d^ya," 

The    testimony  Is   auiflcient  to   justify  a   finding  of  convoralon. 

iTe  find  no  reversible  error  in   the   record  and   the   judsinsnt  is,    therefore, 

ifrlrned. 

Judgraent  affir.iried.. 


CO'XOiX. 


:>!£»';  &w'i£  ^"iOi  lo: 


r  J 


NO.   9670 


lARLE^  H,   AL3ERS,    RocjrlVor 
tizftia  State  Baok^^^r  Mant^o, 

/  Appellee, 


ift.'^m  Overby, 

Z' 
r'T.  Shreffler, 
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On  July  9,  1940  a  judgment  by  confeaalon  in  favo?'  of  appellee 
1  a  -ainat  appellant  for  |502,77  ?/as  rendered  in  the  circuit  court  of 
ikakee  County,  baaed  on  a  promissory  note  theretofore  executed  to  the  • 
5lzena  State  Bank  of  Manteno  by  Bloyd  M,  Overby  and  appellant,  3am  T. 
pefflor.  Thereafter  appellant  filed  his  motion  to  open  up  this  judgment 
\   for  leave  to  plead,  and  from  an  order  denying  the  same,  appellant  has 
elected  this  appeal. 

Appellant's  affidavit  in  support  of  his  motion  recites  -that  the 
tizens  State  Bank  of  Manteno  ceased  doing  business  in  Beceraber,  1951; 
it  affiant  was  a  custc^er  of  the  Bank,  indebted  thereto  as  principal 
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a  various  noces  and  other  obligations,    and  also  aa  surety  for  other 
eraona  and  was  llabls  secondarily  by  reason  of  hav;.ng  endorsed  auto- 
obiio  and  other  paper  to   the  bank,    in  connection  with  tho  garage 
usineas   in  which  ho  was  at  and  prevous   to  such  time  enja^ed  in  the 
llias®  of  Mantenoj    that  after  tho  closing  of  the  bank,    the  receiver 
btained  judgment  against  him  in  the  circuit   court  of  Kankakee  County 
pon  various  obligations  due  the   oank  for  wliioh  affiant  was   personally 
jssponsible,  and  tliat  ho  paid  the   judgment,   amounting   to  several   thousand 
pilars    to   the  receiver  ox'  said  bank. 

The  affidavit   further  sets   out   that  at   the    time   the  bank  closed, 
ffiant'a   fathar  and  mother,    0.   C.   Shreffler  and  Minnie  A,   Shrsffler, 
ire  also  indebted   to   ths  bank  and  other  persons,    and   In  order  to  secure 
k©  payment  of  said  indebtodneas   they  executed  and  delivered   to  the 
iceiver  of  said  bank  a   trust  deed   conveying   to  him  certain  farm  lands, 
iter  lost   through  foreclosure,   and  a  certain  garage  property  in  Manteno 
Ich  had  been  tenanted  by  affiant  for  several  yearaj    that  tho  trust  deed 
cured  notes   of  approximately  |10, 000,00,   a  large  part  of  which  were  helc 
the  receiver;    that  later  affiant's   parents  deeded  the   garage  property 
affiant  subject   to  the  trust  deed  and   to  a  prior  mortsa;je  of  tl,000«00i 
ither  of  which  was  aaaumed  by  him,   and  that  he  later  conveyed  the  garagt 
ope  ty  to  the  deputy  receiver  for  the  use  and  benefit  or   the  encumbrance 
»t  the  amenta   of  the  bank  receiver  solicited  hiia  to  re-purchaae  the 
Pftge  property  for  $8,500.00  and  he  finally  agi'eed   to  pay  $7,750,00  for 
^  provided  he  would  receive  a  conveyance  of  the  property,    the  dlacharge 
the  mortgagea    thereon  and  the  ccsnplete  satiafact: on  of  all   indebtedness 
0,  G.   Shreffler  and  Minnie  A.  Shreffler,   as  well  as  a  satisfaction  of 
>  Indebtednoaa   of  Elwyne  0,  Shreffler,   his  brother,  who  was  liable  as 
ilgnar  on  sane  of   cheir  paper  to   the   bank,   and  a   complete  release  of 
.  of  affiant's   reaiatinlng  liability,    contingent  or  othex'wise,    to  the 
tkj    that  on  October  2,   1936,    the  circuit  court  entered  an  order  in  that 
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ftuse  on  t.he  petition  of   the  receiver,  which  order  authorized  the 
sputy  receiver  to  accept  his  proportionate  part  of  the  |7750.00 
4  full  compromise  and  aatlafactlon  of  the  debta  of  Minnie  A.,    0,  C. 
ad  ElYfyno  0.  Shreffler  to  the  bank,   aggresatlng  f 9931. 17,   principal 
id  interest,   and  directing  the  receiver  to  convey  the   -parage  property 
i  Sam  T.  ShrefJler  and  to  surrender  all  evidence  of  indebtedness  of 
?pellant,   Sam  T,  Shreffler  and  of  Minnie  A,  Shroff ler,    0,  C.   Shrefflor 
Id  Elwyne  0,  Shrefflorj    that  relying  upon  such  order  he  paid  the 
i'^O.OO  and  accepted  a  conveyance   of  the  property,   a   roleaa©   of  the 
irtgSLQ®  and  a  satisfaction  of  any  and  all  debta   of  himself  and  his 
ither,   nother  and  brother  to  the  bank;    that  he  liad  been  associated 
Lth  Floyd  M.  Overby,   a  friend  who  was   in  financial  cUfficultios  and 
10  asked  affiant   to  sign  h;,s   note  aa  an  accosuaodationj    that  affiant 
.      .;d  the  note  shortly  prior   to  the   cloalng  of  the  bank;  and  that 
rerby  la   insolvent  and  is   in  the  penitentiary.     The  affidavit  further 
iatas  that  it  waa   to  avoid  any  contingent  or  other  liability  3uch  as 
lis  that  affiant  made  it  a  condition  of  hie  negotiations  with  the  deputy 

ver  that  all  evidences   of  indebtedness  against  him  should  be 
trrendered  by  the  recoivsr  on  the  closin,-  of  the  deal   for  the  garage 
i-operty. 

Attached   to  appellant's  affidavit  are   copies   of  the  petition 
td  order  therein  referred  to.     Tlie   receiver's  petition  recltaa   the 
Kiebtedness   of  appellant's   parents  and  brother   to  the  bank,    the  death 
'  0.  C,  Shreffler,   leaving  no  esta  e,   and  the  insolvency  of  Minnie  A. 
A  Elwyne  0,   Shrefflar,     It  seta  out   the  acquiring  of  the  parage  prop- 
'ty  by  appellant  without  assuming  any  encumbrance   thereon,   his  con- 
yance   to  the  deputy  receiver,   and  his   of far  to  ropurchaae  it  at 
VfSO.OO;    that  the  City  National  Sank  of  Manteno  was   to  receive  $1429.17 
^ereof  aa  holder  of   the  #1000.00  mortgase;    that  the  petitioner  receiver 
a   to  receive  $4740.62,    "and  the  City  National  Bank  of  Kankakee   the 
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pproximatQ  sura  of  |1,580.81   for  the  purpose  of  roaucing  the  debt  of 
h©  3ald  Samuel  T,  Shreffler  to  thora,"     itie  petition  praya   for  an  order 
uthoriaing  the  acoep^.anco  of  |4740,62  in  comprotaiae  and  satisfaction 
f  the  debt  of  Minnie  A»,   Elwjna  O,   and  0.   c,  Shreffler  in  the   total 
Mount  of  $9931»17,   and  that  upon  rocaipt  ol    tho  same,    the   receive^r  be 
ranted  parmlasion  to  cause  reconvoyanc©  of   the  premises,    "and  that 

be  further  granted  leave  to  surrender  all  evidence  of  indebtedness  now 
ad  against  Samuel  ?»  Shreffler,   Minnie  A.   Shreffler,   Elwyne  0,   shreffle 
^d  0,  C,  Shreffler*"     Hie   order  lollows    the  prayer  of  the  petition  in 
aec  verba. 

One  of   the  clalraa   of  appellee   is   that  under  tho  doctrine  of 
juadeni  generis   the  only  evidences  of  indabtedneaa  "^hich  ^arer©  ordered 
krrendered  were  those  affecting   the   title    to   the  property.     Appellant »s 
ffidavlt  diacloaoa   that  he  did  not   aaatime  the   obligation  of  the   trust 
»ed  or  the  prior  mertgase.     It  shows  he  had  paid  the   judii^ment   the 
Bcoiver  had  procured  against  him  on  obligations    -"or  which  he  waa 
eraonally  reaponsible.      The  words  "for  tho  purpose   of  reducing   the 
Bbt  of  the  aaid  Samuiil  T.  Shreffler  to  shem"   In  the  recoiver'a  petition 
iridently  refer   to  a  debt  of  appellant   to   the  City  national  Bank  of 
inkakee.     At  the  time   t-  e  order  waa   entered  appellant  waa   obligated 
:iQ  Cltlzena  Stale   Bank  of  Ji&nteno  on  the  Overby  note*     So  far  aa 
36    record  shows,    that  v9as   his   only  obligation-  to   the  bank.     Appellant's 
Pfidavit  atatea   that  his   purpose  waa    co  iree  himself  from  auch   obli- 
itiona   aa    this,    and   that    the   trade  between  him  and   the   deputy  receiver 
IS  conditioned  upon  the  aurrender  of  all  evidence  of  indebtednoaa 
jainat  him  on  the  closing  of  the  deal   for   the  garaj'e  property.     The 
intention  that  the  doctrln©  of  ejuadem  generla  applies  la  without 
»rit. 
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Section  11  of  the  Banking  act  (111.  Rev,  Stat,  1959,  chap.  16|, 
lar,  11)  provides  that  xipon  the  order  of  a  court  of  record  of  the  county 
here  the  hank  is  located,  the  receiver  may  aell  or  compound  all  bad 
T  doubtful  debts,  and,  on  a  like  order,  may  sell  the  real  estate  and 
eraonal  property  of  such  bank  on  such  terms  aS  the  court  shall  direct. 
ppellee  attacks  that  portion  of  the  order  of  October  2,  193C,  which 
Hthortzed  the  surrender  to  appellant  of  all  evidence  of  his  Indebtedness 
0  the  bank,  on  the  ground  that  the  power  of  the  receiver  is  derived  from 
he  order  and  not  from   the  statute?  that  the  court  has  no  authority  to 
later  an  order  authoriaing  the  surr::-nder  of  assets  not  specifically 
escribed;  and  that  appellant's  claim  as  to  his  prior  agreement  with  the 
•celver  may  be  ignored.  IJe  also  clalnis  that  the  court  can  only  sell  or 
Ompound  bad  or  doubtful  debts,  and  that  there  la  no  showing  that  appellai 
as  insolvent  or  that  the  Overby  note  was  bad  or  doubtful.  There  are 
Iveral  reasons  why  these  contentions  are  untenable.    The  authority  of 
receiver  in  this  particular  Instance  was  dependent  upon  the  order  of 
ae  G^i^4vand  the  court  derived  its  authority  from  the  enabling  statute 
ilch  authorised  the  order.  The  order  of  the  court  was  primarily  to 
4thorlze  the  sale  of  the  garag©  property  under  the  express  provision 
r  the  atatu',.e.  The  surrender  of  all  evidence  of  appellant's  Indebtednsss 
J  the  bank  was  Incidental  thereto  aa  a  part  of  the  consideration  for  the 
lie  of  the  sarase  property.  The  order  does  not  purport  to  authorize  a 
lie  or  compounding  of  the  Overby  note,  or  to  release  Overby  from 
Lability  thereon.  Whether  appellant  was  released  without  Overby 's 
lowledge  Is  immaterial.   If  Overby  knew  of  it,  that  might  account  for 
le  receiver's  x-etainlng  possession  of  the  no':;e,  but  it  does  not  militate 
;ainst  the  effectiveness  of  the  order  so  far  as  appellant  is  concerned. 
'  could  be  released  and  the  debt  surrendered  as  to  him  without  manual 
'livery  of  the  note.  The  statute  expressly  authorizea  the  receiver 
>  sell  the  bank's  real  estate  "on  «uch  terms  as  the  court  shall  direct." 
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a©  court  had  jurladlction  of  the  subject  matter  ancl  of  the  terms  of  the 
iile.  The  receiver  knew  the  extent  of  appellant's  obligation  to  the 
ink.  If  there  was  any  error  in  falling  to  deaoribe  it  specifically 
3  the  order,  such  a  circumstance  does  not  go   to  the  jurisdiction  of  the 
>urt.  TVie  order  was  not  void  and  is  not  subject  to  collateral  attack, 
3aker  v.  3rown,  372  111.  336.)  When  the  receiver  invoked  the  juris- 
Lctlon  of  the  court  and  procured  the  ex  par  fee  order  upon  the  exact 
jrma  prayed  for  1^;  ]hii8  petition,  the  error,  if  any,  was  of  his  own 
pocurenent,  and  he  is  in  no  position  to  question  the  aufflclency  of  the 
rder  on  that  account* 

Appellant's  affidavit  in  support  of  his  motion  makes  out  a 
piRia  facie  case  for  opening  the  Judgment.  The  order  of  the  circuit 
jurt  ia  reversed  and  the  cause  is  remanded  with  dlrectiona  to  sustain 
le   motion  so  far  as  it  aaks  that  the  judgment  be  opened,  and  for  auch 
irther  proceedinj^s  as  are  not  inconsistent  with  the  views  herein  expreaac 

Reversed  and  remanded  with  directions. 
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AGENDA  WO,  36 


IR   TEE  APPELLATE  COURT  OF  ILLINOIS 
SECOHD  DISTRICT 


MAY  TERM,  1941. 


MAURIC'S..  D/J^DER,   Achnlnlstrator 


of  the   ebtate  of  qeasle^^EVv 


Darner,   dec"©«i,sed.,  land 

EDHA  DARI'JER,    """-■-.,,! 
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NATE  COLBY  and  JpHIlSOW  .^IL  |.  ) 

REFIMING   C0mPANY|    a   Qov%Qi^tlon,  ) 
(JolrmBon  Oil  Refp.nlng   Coiiipany, 

a  corporation,  |  j^' 

APPELLANT ) ,  ) 


APJ^iL  PROM  CIRCUIT  COURT 
*^pu?AGE  COuHTY, 
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Appellee  administrator  broisght  suit  against  ivate  Colby 
and  the  Joimson  Oil  Refining  Company,  a  Corporation,  for  tiie 
alleged  wrongful  death  of  Dessie  E,  Darner,  resxilting  from  a 
collision  of  an  automobile  In  which  she  was  riding  with  a 
truck  then  being  operated  by  Sate  Colby.  Coimterclaim  was 
filed  against  appellee  admlnia trator  and  Edna  Darner,  driver 
of  the  car  in  which  the  deceased  was  riding,  Edna  Darner 
filed  her  covmterclaim  against  Colby  and  appellmit  conpany. 
Trial  resulted  In  verdicts  for  appellees  against  both  of  the 
defendants  below.  Judgments  were  rendered  upon  the  verdicts. 
The  appellant,  Johnson  Oil  Refining  Company,  prosecuted  its 
appeal  from  such  judgments,  which  was  before  this  court  at 
its  February  Terra,  1940. 
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Appellant  argued  two  polntis  for  reversal.  The  first  being, 
that  Colby  was  an  Independent  contractor,  and  the  relationship 
of  master  and  servant  did  not  exist  between  Mm  and  appellant 
iinder  their  contract.  The  second  point  urged,  charged  that 
Edna  Darner  waa  guilty  of  su.ch  contrlbtitory  negligence  aa  to 
bar  recovery. 

In  support  of  the  first  point,  appellant  relied  largely 
on  the  case  of  Jones  v.  Standerfer,  296  111,  App.  145,   r)ecause 
of  the  alffiilarity  of  the  contract  between  appellant  and  Colby, 
and  that  involved  in  Jones  v.  Standerfer,  supra,  this  coxirt 
held  tliat  tlis  contract  between  appellant  and  Colby  did  not  ^^Ive 
rise  to  the  relationship  of  master  and  servant,  and  reversed 
the  judgiaients  as  to  the  appellant,  Johnson  Oil  Refining  CoBipany, 
(Darner  v.  Colby,  305  111.  App.  163,  Abst,),   On  leave  to  appeal 
being  granted  by  the  Supreme  Court,  the  contract  v/as  held  to 
create  the  relationship  of  master  and  servant.  Darner  v,  Colby, 
375  111.  558, 

The  cause  is  now  again  before  this  court  by  virtue  of  the 
mandate  of  the  Supreme  Court,  with  directions  to  consider  any 
other  errors  raised  by  appellant,  than  the  one  referred  to  in 
0"ur  formQT   opinion. 

Because  of  the  construction  glveii  to  tlie  contract  by  this 
court  upon  its  previous  consideration  of  the  case,  it  was  un- 
necessary to  refer  to  the  second  point  urged,  so  far  as  the 
appellant,  Jolxnson  Oil  Refining  Company,  was  concerned,  and 
Colby  prosecuted  no  appeal, 

Th©  fii»8t  point  urged  by  appellant  for  reversal  is  now 
eliiainated  from  further  consideration.   Only  the  secovid  point 
resialns.  Appellant,  in  this  respect,  charges  that  Edna  Darner 
was  the  agent  and  servant  of  plaintiff's  intestate  at  the  time 
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in  quest5.on,  and  was  guilty  of  such  contributory  negligence 
as  to  bar  recovery. 

'iikiere   the  relationship  of  master  and  servant  is  found 
to  exist,  the  action  results  in  a  question  of  fact  whether 
the  servant  was  guilty  of  the  nosligonce  bringing  about  the 
injuries  complained  of,  sjid   whether  tliose  claiming  for  otich 
injuries  were  guilty  of  negligence  which  contributed  tiiereto. 
Tliese  questions  were  before  the  jury  upon  the  trial  of  the 
case*  Both  -were  decided  adversely  to  appellant's  contention. 

Linder  the  rule  applicable  herein,  the  master  is  identified 
with  the  servant,  and  the  negligence  of  the  servant  becomes 
the  neglicrencs  of  the  master. 

After  a  review  of  the  facts  \ipon  the  questions  now  imder 
consideration,  we  are  not  disposed  to  dist^irb  the  verdicts. 

The  judgments  are  tiierefore  affirmed. 

Judgments  affirmed. 
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III  THE  APPEIiATS  COURT  OF  ILLIIIOIS 
SECOND  DISTRICT 
MAY  TERM,  1941.  y 
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LUCIE  GRISE  PALAIS,';  ""^--v^   ^^^ 
APPELLANT  I      F^^'''*^^ 
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i    .#    «'^    AP/EAL>fiaM^#l%  CIRCUIT 


EBEN  B,   GOWEH,      f'^'' ^^^'^^  )        COURT   OP  g&I'TK^Sg   COUI'JTY. 


HUFFMAN,  J. 

This  was  an  action  in  assiaapslt  filed  in  the  Circuit 
Co\irt  of  Kankakee  ccunty,  by  appellant  against  appellee. 
The  ca-us©  was  heard  by  the  court  without  jury,  and  judgment 
rendered  for  appellee.  The  plaintiff  below  brings  this 
appeal • 

It  appears  that  M.  H.  Adams  and  Grace,  his  wife,  owned 
a  house  and  lot  in  the  city  of  Kankakee,  in  v/iilch  they  re- 
sided. This  property  was  siibject  to  a  first  raort:i;age  in  the 
sum  of  |3500.  It  appears  that  the  sisters  of  appellant  ad- 
vanced money  for  a  second  loan  on  the  Adam's  property  in  the 
sum  of  $1450,  which  was  evidenced  by  two  notes  of  ^ii650,  and 
|800,  given  to  secure  a  trust  deed  to  C.  A.  llueller,  as 
trustee.  The  date  of  the  junior  mortgage  was  April  17,  1925. 
Appellant  came  into  the  ownership  of  one  of  the  notes  by  in- 
heritance from  her  sister,  Phllomene,  and  of  the  other  note 
by  assignment  from  her  other  sister. 


-1- 


'6dBQ    ,J}1  .MiiO 


[^ei    ,HHST  XAM 


'^1^^:^ 


=x: 


.•;     ,HAMT?UH 
slsstnip.  mP  n.'-  •     ^   asw  aJxd' 

aixCd-  agfiJEiac}  woJ[,«d  lllinlJlXq  ©ill     •©©XXoqqja  lol  Jb«aef>rten 

•  Xj3»<ig;i 
bertwo  «e7.1w  elci  «dOA<xD  £>iXB  aioaM  •£[  vM  dtAil^  aiaaqqa  ;^I 

dit  («  iBtxl  A  oc^  ,d-ootcfJW»   asw   2^i©qoiq  alrfT     •/ieMa 

-Jb^  ^rn^XIeqqa  lo   a'xecteie  aft*  i*«d*  ■•i»»q<5f*  *I      .0055:|  1 

hita  ,0@ia^'  lo  teJBJton  ow*  x?^  fj«©n®6Xv«  wrw  xlolriw  ,08*X^  I' 
-;:i  rii  oir:fi  enso  cfruaXXeqcA 


Appellee  became  attorney  for  appellant,  vaille  acting  aa 
such,  iie  executed  the  following  instrtiraent: 

"I  hereby  acknowledge  receipt  from  Lucie  Grlse, 
individually  and  as  administratrix  with  tlie  will 
annexed  of  the  estate  of  Philomene  Grise,  deceased, 
the  following  notes  and  deeds  of  trust  given  to 
secure  tlie  paynient  of  the  same; 

M.  H.  AdaKis  and  Grace  Adams,  #650,00,  dated 
April  17,  1925. 

M.  li.  Adams  and  Grace  Adains,  |800.00,  dated 
April  17,  1925, 

Interest  paid  to  iiovember  17,  1926,  7^. 

Kote  of  Margaret  Williams,  |1000.00  dated 
May  IS,  1926. 

Kdte  of  Charles  Hack,  |1000,00,  dated  April 
27,  1926. 

I  hereby  imdertak©  and  agree  that  said  notes, 
two  of  which  are  now  involved  in  the  foreclosure 
of  the  trust  deed  given  to  seciire  tlie  sarne.  Yd.  11 
be  paid  in  due  coarse. 

I  hereby,  for  good  and  valuable  consideration, 
guarantee  the  payment  of  each  of  said  notes  and 
agree  that  the  saiae  will  be  collected  by  me  or  by 
my  heirs  and  representatives  without  charge  against 
said  Lucie  Grise. 

Sept.  24th,  1927. 

Eben  B.  Gower." 

The  William's  note  and  the  Hack  note  mentioned  in  the  above 

instrument  were  paid,  and  appellant  received  the  proceeds  tiiere- 

from. 

Appellant  in  this  suit,  seeks  to  recover  from  appellee 
upon  the  two  notes  given  by  Adanis  and  ?d.f0,  and  secured  by 
the  junior  trust  deed,  by  virtue  of  the  above  Instrument. 

It  appears  that  Adams  was  indebted  to  appellee  for  legal 
services,  and  that  on  Jan.  18,  1926,  he  took  a  deed  frora  Adanis 
and  wife  for  the  premises  In  question,  subject  to  the  liens 
of  the  two  prior  mortgages.  He  claims  that  soon  thereafter, 
he  advised  appellant  of  this  fact  and  explained  to  her  that 
before  he  could  realize  anything  by  way  of  compensation  foa? 
services  rendered  to  Adams,  the  property  would  have  to  sell 
for  more  than  enough  to  pay  the  two  prior  mortgages.  He  claims 
that  he  asked  appellant  if  she  would  take  the  deed,  and  she 
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replied  for  Mm  to  take  it.  Subsequent  to  appellee  taking 
auch  deed,  appellant  sued  Adams  for  possession  of  the  premises 
by  virtue  of  the  conveyance  to  appellee.  Adaras  defended  the 
suit  on  the  ground  that  the  deed  v/as  given  in  the  nature  of 
a  mortgage.  Appeal  was  taken  from  the  decision  of  the  trial 
coTort  In  tlxat  case.  Appellee  states  he  then  advised  her  that 
the  best  way  to  proceed  was  by  foreclosiire  suit,  and  that  it 
would  be  necessary  for  her  to  secure  another  laviryer  to  bring 
the  suit,  as  he  would  be  a  necessary  party  thereto.  He  states 
she  authorized  him  to  secxire  the  services  of  V,  A.  Parish  to 
bring  such  foreclosuj?ej  that  the  same  was  brought,  and  appellee 
was  made  a  party  thereto;  that  it  never  came  to  trial  because 
Adams  surrendered  possession  of  the  premises,  and  the  suit 
which  was  pending  with  respect  to  the  right  of  possession  was 
abandoned*  ,^.   , 

Appellee  further  testifies  that  the  property  at  this  time 
was  in  a  bad  state  of  repair,  and  that  he  offered  to  £;ivo  deed 
therefor  to  appellant,  but  that  she  did  not  desire  same,  and 
said  for  him  to  carry  it  until  the  property  was  sold.  Appellee 
states  that  he  expended  money  on  the  property  to  put  it  in 
shape  for  renting;  that  h©  had  collected  the  rents  and  paid 
the  interest  and  the  taxes;  that  he  ims  ready  and  ivilling, 
and  at  all  times  had  been  ready  and  willing,  to  convey  the 
property  to  appellant;  that  he  considered  the  valtie  of  the 
pr^nises  in  1927,  to  be  from  six  to  seven  thousand  dollars. 
He  denies  that  any  consideration  passed  for  the  giving  of  the 
above  Instrument  to  appellant  under  date  of  September  24,  1926, 
He  claims  he  received  nothing  of  value  therefor,  and  that 
appellant  surrendered  no  tiling  of  value  by  virtue  thereof.  He 
says  that  before  taking  the  deed  from  Adams,  he  talked  the 
matter  over  witti  appellant;  that  he  was  convinced  a  foreclosure 
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proceeding  would  be  necessary,  and  considered  that  the  property 
had  s-ufficient  value  to  pay  the  two  prior  mortgage  liens,  and 
leave  a  balance  to  apply  upon  the  indebtedness  from  Adams  to 
him,  ^ 

'Hie  appellant  was  a  woman  over  seventy  years  of  age,  and 
had  worked  in  the  fairdly  of  appellee  as  a  domestic  for  about 
twelve  years.  She  did  not  possess  much  education,  and  could 
read  but  little  Ei;glish.  There  is  no  question  but  that  she 
placed  implicit  confidence  in  the  judgment  and  Integrity  of 
appellee.  It  appears  tiiat  the  loan  to  Adams,  as  represented 
by  the  two  notes  in  question,  was  made  by  the  two  sisters  of 
appellant.  She  denies  that  she  knew  the  Adams'  xDroperty  had 
been  conveyed  to  appellee,  or  that  he  had  ever  offered  to  deed 
the  same  to  her.  She  claims  that  appellee  led  her  to  believe 
that  the  loan  was  good  and  the  money  was  safe,  and  that  it 
would  b©  paid.  We  do  not  find  in  her  testimony  where  she  claims 
that  any  consideration  passed  for  the  giving  of  the  Instrument 
in  question. 

Appellant  urges  that  the  instrum.ent  reciting;,  a  good  and 
valuable  consideration,  thereby  imports  same.  Such  only 
establishes  a  prima  facie  case.  Appellee,  by  his  answer, 
denied  any  consideration  for  the  instrument,  and  the  court 
heard  evidence  upon  this  point. 

Situations  such  as  exist  herein,  are  indeed  regrettable. 
Appellee  states  tlaat  appellant  was  importuning  Mm  to  collect 
the  money  for  her  tliat  was  due  upon  the  second  mortgage  notes; 
that  he  tried  to  quiet  her  fears  by  stating  that  he  thought 
she  need  have  no  worryj  that  the  property  was  v;orth  the  amount 
of  indebtedness  against  it,  and  that  she  would  receive  her 
money.  His  explanation  for  giving  hor  the  paper  was  to  passlfy 
her.  Be  tills  as  it  may,  it  has  resulted  in  a  sharp  ^-lisunder- 
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standing  between  the  parties. 

Under  the  Instjrument  aued  on,  we  do  not  find  wherein 
appellant  abandoned  eaij   legal  ri.^ihts  she  had  by  virtue  of 
the  notes  secured  by  the  second  trust  deed,  or  where  the 
appellee  secured  any  benefit  or  advantage.  While  the  motive 
given  by  appellee  for  executing  the  instr-ument  is  somewhat   ^" 
unusual,  yet  a  laotive  for  a  promise  will  not  supply  the 
necessary  element  of  consideration.  Meixner  v.  \¥estern 
Livestock  Ins.  Co.,  203  111.  App.  523* 

This  is  an  action  at  law,  based  upon  an  Instiniment  for 
the  giving  of  wlilch  the  court  found  no  consideration  existed. 
The  trial  court  heard  ttie  testimony,  and  we  are  not  disposed 
to  disturb  the  judgment.  The  Judgment  is  therefore  affirmed. 

Judgment  affiiroed. 
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IN  THE  APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,  1941. 


ROLLIN  VOnaltS-.,^dr..^vl,ICE  |  ) 
VOLKKRS,  a  Mlnor^^y.  ROLLIH  I  L^l 
VOLKERS,  his  ii6x«  fr^n^fug..  ^^T 

appe:mss,  T"-k 

CHARLES  H|fe,^¥t)LKE^,   ET  AL.,      ) 

,Sf^"  ) 

"-'~^"'"'  APPELLANTS .      ) 


ROM  THE  CIRCtJIT 
S^PHENSON   COUMTZ. 


EUPPEiAN,  J. 

Appellees  brought  suit  in  the  Circuit  Court  of  Stepiien- 
son  county  for  the  partition  of  certain  lands  of  Alma  volkera, 
deceased.  They  also  asked  for  an  accounting  as  betv/een  them 
and  two  of  the  defendants*  However,  this  matter  was  settled, 
and  did  not  go  to  hearing.  Appellants  filed  their  motion  to 
dismiss  the  complaint  for  certain  alleged  insufficiencies. 
Appellees  filed  an  amended  complaint.  Appellants  made 
answer  to  tlie  araended  complaint,  which  raised  no  controversy 
as  to  the  interests  of  the  respective  parties  in  the  land 
sought  to  be  partitioned.  They  made  no  f-urther  appearance 
in  the  matter  until  after  decree  and  sale,  when  they  objected 
to  an  s.tto3mey  fee  for  plaintiffs'  solicitor.  The  master 
overruled  appellees'  objections  to  the  allowance  of  such  fee. 
Exceptions  to  the  master's  report  were  denied  by  the  trial 
court,  and  the  rigiits  of  the  parties  fixed  and  solicitor's 
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fee  granted  as  found  and  recommended  by  th©  master.  Appell- 
ants bring  this  appeal  from  such  decree  v/ith  respect  only  to 
the  allowance  of  solicitor's  fee. 

The  original  complaint  as  drawn  was  far  from  perfect, 
but  we  find  that  the  lieirslilp  of  Alma  Volkers,   as   set  out 
therein,   is  the   a&cae  as  set  out  in  the  decree  of   the  court. 
Therefore,   it  would  appear  that  aside  frcsn  the  many  defects 
and  other  uncertainties  of  the  complaint,   it  did  set  out  the 
parties  in  interest  together  witti  tiielr  relationship  to  th© 
deceased.      It  fxirther  appears  tliat  the  complaint  as  originally 
filed,  includes   the  lands  which  are  made  the  sxibject  of  parti- 
tion by  the  court's  decree.     However,   it  did  Include  real   es- 
tate not  situated  in  Illinois,     This  land  was  omitted  from 
the  amended  complaint*      It  is  not  to  be  presumed  that  the 
trial  court  would  have  granted  partition  to  siich  land. 

Appellants   cite  many  autliorities,   as  well  as   the   statute 
bearing  upon  this  question.     There  is  no  dispute  as  to  the 
rules  applicable  in  proceedings  of  this   character*     'li'henever 
it  becomes  necessary  for  defendants   to  a  partition  siit  to 
employ  counsel  and  defend  the  s^^it  in  good  faith  In  order  to 
protect  their  rights  or  interests  in  the  subject  matter,   tlien 
a  decree  apportioning  the  plaintiffs'    costs  and  solicitor  fee 
should  not  be  granted.     But  here,   it  does  not  appear  that  tlie 
solicitor  for  the  plaintiffs    was    attempting  to  act  in  any 
manner  adverse  to  the  interest  of  the  appellants.     The  fact 
appellants  made  no  appearance  in  the  matter  at  tlae  time  of 
taking  evidence  would  indicate  that  no  good  or  substantial 
def raise  existed  as  to  appellees'   right  to  partition,   or  that 
appellants'    interests  were  not  properly  set  out  along  witli 
the  other  heirship  of  Alma   ^/olkers.     Frequently,    the  personal 
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2»elatlons  between  parties  in  actions  of  this  character,  are 
not  friendly,  nor  the  proceedings  amicable.  However,  such 
a  situation  does  not  justify  the  court  in  assuming  that 
plaintiffs,  or  their  solicitor,  are  not  fairly  and  honestly 
representing  the  interest  of  all  the  parties  beneficially 
interested  in  the  premises  sou,5iit  to  be  partitioned.  We  do 
not  find  wherein  the  heirship,  or  the  lands  which  are  made 
the  subject  of  the  decree  herein,  were  not  made  to  appear 
in  the  original  coiaplalnt  in  the  manner  as  set  otit  by  the 
decree,  even  though  the  original  complaint  was  haphazard 
and  poorly  draYm* 

The  decree  is  therefore  affirmed* 

\    •  ,  Decree  al'flrmed. 
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HUFFMAN,  J. 

This  was  an  action  at  law  by  appellant,  Mina  0.  Robert- 
son, against  the  Faiaers  State  Bank  of  Danforth,  to  recover 
the  ffum  of  |1421»55,  representing  the  balance  of  a  deposit 
of  ^i;l521.55  made  by  her  in  said  banlc,  Ker  account  vms  credit- 
ed with  said  deposit  and  the  same  entered  In  her  pass  book. 
Thereafter,  she  drew  a  check  in  favor  of  William  Classen  for 
|100,  which  was  presented  and  paid,  thus  leaving  her  balance 
standing  at  #1421 • 55. 

Tlie  deposit  originated  by  way  of  draft  wMch  liad  issued 
to  appellant  and  her  husband,  Willis  H.  Robertson,  in  payiiient 
for  the  purchase  of  real  estate  owned  by  them  as  joint  tenants. 

Shortly  after  appellant  deposited  this  money,  the  cashier 
of  the  bank  permitted  her  husband  to  drav;  cut  tlie  balance  of 
tl421»56  upon  checks  signed  by  him.  Appellant  thereafter 
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brought  tMs   s-uit  against   the  bank  to  recover  said  aincfunt. 

Over  the   objections    of  appellant,    the  husband  v/as  per- 
mitted to  file   an  intervening  petition,   wherein  he  set  up 
that  his   wife  conducted  a  coal  business   In  the  village   of 
Glltnan,   and  tliat  by  the  operation  of  such  business,    she  had 
become   Indebted  to  him.     He  further  claimed  to  be   the   owner 
of  an  undivided  one-half  Interest  in  the  fund  so  deposited  by 
her.     He  also  set  up  in  his   intervening  petition  that  certain 
marital  differences  had  arisen  between  him  and  his  Virife  wMch 
had  caused  their  separation,    and  that  in  consequence   thereof, 
they  had  entered  into  a  settlement   of  all   their  property  rights, 
and  that  by  the   terms   of  such  settlement  agreement,    the  money 
which  she  had  so  deposited,   was   to  be   the  sole  property  of    said 
intervener,   and  he  asserted  claim  to   the  ownership   tliereof . 

The  jury  returned  verdicts   in  favor   of   the  baniv  and   the 
husband.      Judgments  were  rendered  thereon,   from  which  appell- 
ant has  prosecuted  this  appeal. 

The  testimony  of  the  husband,   as   intervener,   with  refer- 
ence  to   the  matters   in  issue  is  very  brief.     He  states   that 
the  deposit  arose   from  the    sale   of  real  estate   of  which  he 
and  the  appellant  vi^ere   joint  ovmers;    that  he  was   liable   on 
certain  obligations   growing   out   of  his  wife's   operation  of  a 
coal   company  in  Gllman;    that  he  used  a  portion  of  the  money   to 
discharge   obligations   of    the   coal   company  upon  VirMch  he  was 
liable;    and  that  he  had  released  all   claims    against  the   coal 
company.     His   evidence  is  barren  of  anything  tending  to  prove 
his   right  to  'sd.thdraw  from  the  bank  the  personal  deposit  of 
his  wife.     He  was   the   only  v/itness   in  his  behalf. 

Appellant   claims  that   the  coal  business  belonged  to   the 
husband,    and  she  merely  ran  it  while  he   gave  his   time   to  his 
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profession  as  a  veterinarian.   She  states  that  her  husband  gave 
her  the  draft  to  deposit  as  her  own.   In  this,  she  is  corroborated 
by  the  son  of  appellant  and  the  intervener,  as  well  as  two  other 
witnesses,  who  testified  that  the  husband  said  the  money  from 
the  sale  of  the  property  belonged  to  Ivirs .  Robertson.   The  wife 
denied  that  she  authorized  the  bank  to  permit  any  third  person 
to  draw  against  her  account.  The  testimony  of  the  cashier  of 
the  bank  discloses  that  the  husband  and  wife  had  borrowed  .f700. 
from  that  institution;  that  at  the  time  the  husband  drew  out  the 
deposit  in  question,  $305,  remained  due  on  their  note,  and  that 
the  husband  paid  such  balance  due  by  way  of  check  drawn  against 
appellant's  account.  The  cashier  of  the  bank  offers  no  explana- 
tion as  to  why  the  husband  was  permitted  to  withdraw  appellant's 
deposit, 

llien  appellant  deposited  the  money  and  her  accoixnt  was 
credited  therewith,  the  relationship  of  debtor  and  creditor 
arose  between  her  and  the  bank.   The  separation  agreement, 
which  v\ras  later  entered  into  between  the  husband  and  wife,  had 
to  do  with  the  severance  of  the  marital  relationship,  and  the 
support  money  to  be  paid  by  the  husband  to  the  wife.   We  find 
nothing  therein  referring  to  the  deposit  in  question  or  the 
money  from  tlie  sale  of  the  said  property. 

Appellant  filed  her  motion  to  strike  the  intervening 
petition  of  the  husband,  on  the  grounds  that  he  failed  therein 
to  show  a  direct  Interest  in  the  subject  matter  of  the  litiga- 
tion; tlmt  the  matters  he  sought  to  inject  into  the  case  were 
entirely  foreign  to  those  Involved  between  appellant  and  the 
bank,  and  grew  out  of  matrimonial  difficulties  between  them, 
and  were  based  upon  their  own  personal  transactions  entirely 
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outside  tiie  issues  involved  In  tli©  sidt  between  lisr  and  the 
bankj  and  tlaat  under  the  pretext  of  filing  aii  Intervening^ 
petition,  ho  should  not  be  allowed  to  bring  such  raettera  into 
this  case.     The  action  of  the  court  In  overruling  her  rn.otion 
to  strike  th®  intervening;  petition  i®  assigned  as  error • 

The  intervenap  urges   that  he  had  such  an  interest  in 
the  subject  inatter  of  the  litigation  as  to  entitle  hira  to  the 
right  to  intervene.     In  this  respect,  citinr^  Ui@  case  of 
Bachellor  v.  rookt0i*iaan,  291  111.  App.  418.     And  further  in- 
sisting tliat  the  right  to  intervene  exists  at  law  as  well  as 
in  equity,     citing  in  this  respect,   the  case  of  Grewelnfj  v. 
American  eiaking  Company,  20S  111.  App.  604.     ¥/©  do  not  consider 
either  of  the  above  cases  controlling  herein,     'ihe  first  case 
referred  to  was  &n  equity  matter  in  which  the  intervener  v/as 
clalaiing  a  vendor's  lien  to  the  property  "wiiich  was  the  subject 
matter  of  the  litigation.     The  second  case  referred  to  he.d  to 
do  with  the  bringing  in  of  new  parties  defendant,  and  v/aa  not 
considering  th©  ri(5ht  of  a  person  to  intervene.     Tlils  sitiiation 
is  illustrated  in  ttie  case  of  Hairgrov©  v.  City  of  Jacl<:soBvllle, 
366  111.  163,  183,   ©t  seq. 

The  right  to  intervene  is  not  an  absolute  rij.'jh.t,   and  Miero 
such  intervention  will  result  in  injecting  into  a  s\iit  Issues       ^ 
foreign  thereto,  and  wlilch  only  serve   to  complicate  the  case. 
Intervention  liiay  be  denied,     llairgrove  v.  City  of  Jacksonville, 
supra,  p.  184.     Vi/e  are  of  th©  opinion  that  tiie  Intervener  had 
no  place  in  this  suit* 

In  case  the  bank  paid  the  money  to  the  ri^htfiil  party, 
that  was  a  matter  of  defense  for  tlie  bank.     Such  a  situation 
as  existed  in  this  case  between  tlie  barik  and  appellant,  would 
not  warrant  a  tlilrd  party  coming;  into  th©  case  as  an  intervener 
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to  establish  Ma  right  to  the  money.   The  question  involved 
was  between  appellant  and  the  bajik  Tflth  respect  to  ¥;hether 
the  bank  had  wrongfully  paid  out  her  money,     '        , 

The  judgment  is  therefore  reversed  and  the  cause  remand-   / 
ed  with  directions  to  grant  the  motion  of  appellant  to  strike 
the  intervening  petition,  and  for  a  new  trial. 

Reversed  and  remanded  with  directions. 
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MR.  JUSTICE  SCAWLAK  DELIVERED  THE  OPINION  OF  THE  COURlf^  '^y.^ 
-  j?laintiff  s  filed  a  distress  warrant  authorizing  th® 
restraint  of  the  personal  property  of  defendants  for  the  sua 
of  $1,555  for  rent  of  certain  premises  alleged  to  be  due  on 
July  9,  1932*  There  was  a  return  made  certifying  the  levy  and 
a  list  of  the  property  distrained*  Henry  N,  Shabsin,  "the 
duly  authorized  agent  of  and  Attorney  for  the  Plaintiff  in  the 
above  entitled  cause,"  filed  an  affidavit  stating  that  the  suit 
is  upon  a  lease  for  the  premises  in  question  for  rentals  accruing 
thereunder  for  the  months  of  June  and  July,  1932,  and  that  there 
was  due  plaintiffs  from  defendants,  after  allovdng  all  Just  credits, 
deductions  and  set-offs,  the  sum  of  $lj555«  Defendants  filed  the 
plea  of  general  issue  and  an  affidavit  of  merits,  and  subsequently 
filed  a  notice  of  set-off,  and,  still  later,  a  verified  plea.  The 
cause  was  heard  by  the  court  without  a  jury  and  the  trial  court 
found  the  right  to  the  property  in  question  to  be  in  defendants 
and  assessed  their  damages  at  the  sum  of  $1,660,14,  upon  their 
set-off.  Plaintiffs  appeal  from  a  judgment  entered  upon  the 
findings.  Defendants  have  filed  cross-errors  contending  that  the 
trial  court  erred  in  not  allowii^  defendants  damages  for  the  value 
of  certain  goods  belonging  to  them  that  they  claim  were  unlawfully 
taken  possession  of  by  plaintiff  John  Maypole. 

The  affidavit  of  merits  attached  to  defendants*  plea  is 
as  follows! 

"Joseph  Spatafora,  for  and  on  behalf  of  himself  and  on 
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behalf  of  Bernard  Spatafora  and  Vincent  Spatafora,  being  first 

duly  sworn  according  to  law,  upon  his  oath  deposes  and  says  that 

they  are  the  defendants  in  the  above  entitled  cause  and  that  they 

have  a  defense  upon  the  merits  to  the  whole  of  the  plaintiff's 

demand, 

w*  *  *  that  the  plaintiff's  claim  is  for  rent  alleged 
to  be  due  for  the  months  of  ki&y  and  June,  1932,  under  and  by  virtue 
of  the  terms  of  a  written  lease  made  and  entered  into  by  and  between 
the  plaintiffs  herein  and  the  defendants  on  the  30th  day  of 
September,  I926. 

"Affiant  further  represents  that  the  said  lease  provides 
In  the  rider  thereto  attached  as  follows: 

"'That  the  lessees  shall  pay  to  the  lessor,  at  the  office 
of  the  lessor  in  Chicago,  the  sum  of  Five  Thousand  Dollars  as  rent 
for  the  month  of  October,  I926,  and  shall  pay  the  sum  of  Four 
Hundred  vSeventy-seven  Dollars  and  Fifty  Cents  for  the  month  of 
November,  1926  and  a  like  amount  of  Four  Hundred  Seventy-seven 
Dollars  and  Fifty  Cents  on  the  First  day  of  each  and  every 
calendar  month  thereafter  to  and  including  the  month  of  September, 
19291  and  the  sum  of  Seven  Hundred  Seventy-seven  Dollars  and  Fifty 
Cents  for  the  month  of  October,  I929  and  a  lilce  amount  of  Seven 
Hundred  Beventy-seven  Dollars  and  Fifty  Gents  on  the  first  day  of 
each  and  every  calendar  month  thereafter  to  and  including  the 
month  of  March,  1936, » 

"Affiant  further  represents  tiiat  in  the  rider  attached  to 
the  lease  heretofore  referred  to,  it  also  provides; 

"'It  being  the  intention  of  the  parties  hereto  that  the 
lessee  shall  pay  Pour  Hundred  Seventy-seven  Dollars  and  Fifty 
Cents  per  month  as  rent  of  said  premises  during  that  part  of  the 
first  three  years  of  the  term  of  this  lease  and  prior  to  the 
date  of  completing  the  proposed  new  building  and  Seven  Hundred 
Fifty-two  Dollars  and  Fifty  Cents  per  month  during  that  part  of 


.  .wtU  ai£^a  fees  aseoqoi)  xl^co  sxd  a&qsi  ,Wiji  od-  aaii^toosB  XMEPwa  '^^Urb 

9»3iiv  x«^  ^i^  lofcffir  ^S£^I  ^sfOJl.  ijfljs  xaM  lo  ailtnoiE  SiiJ  'lol  Qub  s4  o;f 

dswdecf  £iCi8  \(i  o^al  fee-x^J-xj©  M«  &fo-aa  ©aa©!  ii«^JXiw  a  lo  saisw   end"  lo 

1«  xijfe  i^^^£  »^^  fio  e^iL-sfeiifc  i9b  »ri,j  fcfltt  aX9i9£i  u'X'ililiai&lq  edi 

»^S^X  ^iscfaodqeS 

cswoiXol  &»  hB£i^»ii£i  o^i^imt  %&bln  edi  at 

iaei  a;a  £T:*XI«ia  ir.^ei;f©ji£  ®7l'?  la  am^  mi^   ^osBOJUiy  fii  %»aeaX  ed^  l9 

leo'^I  lo  iSL'a  acicr  ^^ijq  IXaria  baa  t^i»?X  ,^9cfo-toO  lo  ifctiioci  ©4*  aol 

V1SV3  bus  4s«s  ^0  U^w  ;faij6!^I  add  no  e^aoO  x^'ii'5  »"Q  ^laJULcQ. 

t'i9cf©ed-q»S  1®  jEld-iJom  atey^^  snjtfci/Xoai  ba^i  o$  led'iBSitsxld  4;^iie«i  astaolfio 

rJ1Jt%  fetii®  aisXXoii  fl«v»«-xda«votJ  fes'iiiairH  nsveai*  si/e  MLt  iinjs   j^^X 

,',c,v«;.  'to  ^^xwofiis  9011X  s  iifus  ^K^X  ^necfoJsO  1©  xldnom  add  lol  adasO 

rill  siid  ao  a^a&O  y^^tai  feaa  aicaXXoa  a»v9«--<;;ta©v®a  teiiitudl 

od  i:«fo*:d'viAj  '29M .     ...  u^  V.  -.  w   sdaaatiqaTc  •imiiiu'l  iauirtlA" 

;«aiji;voiq  asXj*  dx  ^od  baiislsi  suo'lodsaerl  ©8«eX  arid 
aii;i  d-iiii  ocfoiSii  a©ld:iijq  srii  lo  aoliueiai  ©rid  gnied  d-I"* 

^dlX^  imj5  B'i«XXoC[  a«v»»-^da©YsS  beii^axiii  %iso%  \;.©q  XXariE  seeasi 

sfid  lo  dijsq  d*iiid  ^fttiuii  a®6X«&iq  bl&a  lo  dxian  ea  xldnoin  asq  «^xi©0 

©jCW  od  uoiiq  bit&  sesuQl  &MJi  lo  misd  ©iid  lo  aiasx  oaucW  Je^ll 

i'  ^  "    CicTcl  vv^ii  boeoqoaq  9i1d  saXd&XqKoa  lo  ed'sf) 


the  first  tl-iree  years  of  the  term  of  tids  lease  after  the 
completion  of  the  said  proposed  new  building, * 

"Affiant  further  represents  tnat  the  said  lease  provided 
for  an  additional  structure  to  be  built  upon  the  vacant  premises 
which  were  included  as  part  of  the  demised  premises,  and  tliat  the 
lessors  did  exercise  their  option* 

"Affiant  further  states  that  the  language  of  the  lease 
is  ambiguous,  in  that,  it  states  that  the  rent  for  the  month  of 
October,  I926,  in  one  paragraph  shall  be  Five  Thousand  Dollars 
and  in  a  later  paragraph,  as  hereinabove  set  forth,  is  the  sum  of 
Four  Hundred  Seventy-seven  Dollars  and  Fifty  Cents. 

"Affiant  further  represents  that  it  was  not  the  intention 
of  the  lessees  to  pay  the  sum  of  Five  Thousand  Dollars  as  rent  for 
the  month  of  October,  I926,  but  asserts  the  fact  to  be  that  the 
rent  for  the  month  of  October,  I926,  was  tae  sum  of  Four  Hundred 
Seventy-seven  Dollars  and  Fifty  Cents. 

"Affiant  further  states  that  prior  to  entering  into  the 
lease  the  plaintiffs  herein  agreed  to  rent  the  premises  to  the 
defendants  for  the  first  months  of  tlie  term  of  the  lease  for  Five 
Hundred  Dollars  and  Forty-five  Hundred  Dollars  security  money. 

"Affiant  further  states  th8.t  they  insisted  to  have 
interest  upon  said  sum  of  Forty-Five  Hundred  Dollars  at  the  rate 
of  six  per  cent  per  annum,  and  it  was  then  and  there  agreed  that 
the  sum  of  Tventy-two  Dollars  and  Fifty  Cents  be  deducted  from  the 
Five  Hundred  Dollars  rental  money  each  month  and  for  the  latter 
period  of  the  lease  the  rent  was  agreed,  prior  to  the  execution  of 
the  lease,  to  be  the  sum  of  Eight  Hundred  Dollars  a  month  and  that 
the  sum  of  Twenty-two  Dollars  and  Fifty  Gents  be  deducted  as  interest 
money  on  the  Forty-five  Hundred  Dollars,  as  hereinabove  set  forth, 
at  the  rate  of  six  per  cent  per  annum,  which  made  the  rental  as 
provided  in  the  lease  for  the  latter  part  of  the  term,  the  sum  of 
Seven  Hundred  Seventy-Seven  Dollars  and  Fifty  Cents. 
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•'Affiant  further  states  that  the  payment  of  Five  Thousand 
Dollars  as  rent  for  the  month  of  October,  I926,  was  an  overpayment 
and  that  these  defendants  are  entitled  to  a  credit  of  Forty-five 
Hundred  Dollars  on  the  rents  that  are  now  due  and  to  become  due, 
and  your  affiant  asserts  the  fact  to  be  that  there  is  no  rent  due 
under  the  terms  of  said  lease  and  that  the  rent  for  May  and  June, 
1932,  lias  been  paid  in  full. 

"Affiant  further  states  that  these  defendants  are 
entitled  under  the  law  to  prove  the  circumstances  under  which  the 
plaintiffs  acquired  the  Forty-five  Hundred  Dollars  for  the  month 
of  October,  I926,  for  the  reason  that  the  agreement  is  ambiguous, 

"Affiant  further  states  that  the  plaintiffs  herein  on 
tb*  24th  day  of  May,  I932,  instituted  in  the  Municipal  Court  of 
Chicago  a  forcible  detainer  suit  for  possession  of  the  premises 
upon  which  this  suit  is  based  and  that  a  judgment  for  possession 
was  entered  in  said  cause  and  a  writ  of  restitution  issued  by  the 
Municipal  Court  of  Chicagoj  which  was  delivered  t©  the  Bailiff 
of  the  Municipal  Court  of  Chicagoj  that  these  defendants  were 
dispossessed  of  said  premises  by  said  Bailiff* 

"Affiant  further  states  that  the  plaintiffs  herein  took 
Immediate  possession  of  the  premises  upon  the  service  of  the  writ 
of  restitution  by  the  Bailiff  of  the  Municipal  Court  of  Chicago 
and  have  been  in  continual  possession  of  said  premises  since  the 
service  of  said  i^itof  restitution, 

"Affiant  further  states  that  the  acts  of  the  plaintiffs 
in  taking  possession  of  said  premises  upon  the  service  of  the  writ 
of  restitution  cancelled  said  lease  and  that  there  is  no  further 
liability  on  said  lease,  and  that  these  defendants  are  entitled 
to  a  return  and  a  judgment  of  this  court  for  the  difference  between 
the  sum  of  Forty-Five  Hundred  Dollars  and  the  rent  which  accrued 
up  to  and  including  the  day  they  were  dispossessed* 

"Affiant  further  stated  tliat  the  defendants  are  not  in- 
debted to  the  plaintiffs  in  the  sum  of  Fifteen  Hundred  Fifty-five 
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bsjjioOH  xiDlifw  d^nsi  oill  boa  ei^XXoG  b^iboxrH  9vX^-"^;^io'5  lo  xnua  ari^f 
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-ill   ioil   S'i/i   bin  9di   iftfli   BoiisiE:    if^rfctTi/l   tnr.lTiA" 
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Dollars,  nor  In  any  other  sum  whatsoever," 

The  notice  of  set-off  reads  as  follows: 

••TO:   C,  A.  vailard.  Attorney  for  Plaintiffs, 
1011  Lake  Street 

Oak  Park, Illinois 

"PLEASE  TAKE  HDTICE  that  pursuant  to  the  Statute  in  such 
cases  made  and  provided,  on  the  hearing  of  the  above  entitled 
cause  the  defendants  will  offer  proof  to  show  the  value  of  the 
goods,  wares  and  merchandise,  the  property  of  tiie  defendants, 
pretended  to  be  distrained  for  rent  in  the  above  entitled  cause 
and  further  that  the  defendants  paid  to  the  plaintiffs  the  s\im  of 
Forty-five  Hundred  Dollars,  lawful  money  of  the  United  States,  on 
account  of  rent  and  as  security  for  default  in  any  payments  there- 
of pursuant  to  the  lease  executed  between  the  parties  herete 
dated  the  30th  day  of  September,  1926,  by  virtue  of  which  the 
defendants  and  each  of  them  were  in  possession  of  the  premises 
commonly  known  and  described  as  No.  5901  ?^st  Madison  Street, 
CMcago,  Illinois,  in  which  the  defendants  previous  to  being 
dispossessed  thereof  were  engaged  in  the  garage  business,  storing 
automobiles,  and  furnishing  gas,  oil,  parts  and  service  for  auto- 
mobiles to  the  general  public  and  et  the  time  complained  of,  when 
they  were  dispossessed  of  said  premises,  the  plaintiffs  seized 
under  pretense  of  a  distress  warrant  stock,  goods,  wares,  mer«- 
chandise  and  equipment  belonging  to  the  defendants  and  each  of 
them  of  the  value  ef  Three  Thousand  Dollars  and  upwards,  and  the 
defendants  and  each  of  them  are  therefore  entitled  to  a  judgment 
for  the  return  of  the  said  goods,  wares,  merchandise,  equipment 
and  personal  property  and  the  sum  of  Porty-five  Hundred  Dollars, 
or  the  balance  thereof  after  allowing  any  deductions  therefrom 
found  to  be  due  and  owing  to  the  plaintiffs,  and  will  move  the 
court  for  a  finding  for  the  said  defendants  and  for  a  judgment 
thereon  for  said  property  in  the  value  thereof  of  Three  Thousand 
Dollars  and  upwards,  and  furtiher,  in  addition  thereto,  for  the 
balance  due  of  the  sum  of  Forty-five  Hundred  Dollars,  the  property 
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Bcii  lo  BVl&v  Rrij-  wort  oi  looiq  tell©  XIlw  BioabaitlLBb  adi  9stSiio 

^^ia^fm&liQb  >£;t'i9qQrs:q  mii  ^BstSmmw^^K.  baa  fc«iav  ^8f>oos 

9jix;-so  boljfWn©  ©vocfc  or':^  lii:  ^esi  ^:©1:  £>eixiLs?:t8 JUb  »<f  ©^  i^«jbfie^»iq 

aeeJtJii  -       .,      ..  aoXassi&aoq  isi  diofr  00.!^  lo  £[ftfi«  tiofi  8;fjXAba«ldf> 

ga.tj     .,.    ,.,._,.,    ii  3;tflB&isel»fe  eul^t  doljiw  al  ^EJtoiiJtXII  ^oaAOJuiO 

— 'j^uy  'lol  ooiviGa   &ii^,  g^iisq  ^lio   ^e«a  jfiJtdelxxiiJrl  fins  ^eftXldosoi&fi 

iiijjlw  ^lo  JDGXTJtsIqiBor;  -'  ■-*   -"ri^  is  £!ais  olidaq  Xstsnea  adi  o*  tsltdom 

/>©s±e?    .«!->n-?.  ,  ?.9».ljKsriq  bl&z  lo  b^eaaaaoqiif)  •i«r  Y®rf^ 

lo  '     ■  -■ ''■'-    •   -'    r^-r'-  ^X3flol9<f  :fii»aqJtJjp9  £»Bs  aEtbamiv 

;^n9ics^ij't  T  *■  ^^litime  siols^arid-  ans  iseiU  lo  dos9  Jbaa  a^ruabixslsb 
^nsffiqJU;^  'J  49ali>nBii«'ss«  ^es-tow  ^8fe<:o8  feiiie  arf^  lo  jroKJ^ei  scW  aol 
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of  the  defendants  ziow  In  possession  of  the  plaintiffs,  pursuant 
to  and  in  manner  and  form  as  set  forth  in  the  plea  and  affidaTit 
of  merits  of  the  said  defendants  herein* 

'*DATSD  at  Chicago,  Illinois,  this  12th  da/  of  Deeeaber^ 

1933* 

"(SIGHED)  ALEX^HDSR  W,  JAMIESON 
JOHH  F,  TYRRELL, 

Attorneys  for  Defendants" 

Defendants  subsequently  filed  the  following  verified  pleai 

'*And  the  defendants,  Joseph  Spatafora,  Bernard  Spatafora 

and  Vincent  Spatafora,  by  John  F,  Tyrrell  and  Al^^ixander  W,  Jamieson, 

their  attorneys,  for  a  further  plea  in  this  behalf  say  Idiat  the 

plaintiffs  ought  not  to  liave  their  aforesaid  action  against  them, 

the  said  defendants,  because  they  say  that  at  the  tiaie  of  the 

commencement  of  this  suit  there  viras  due  and  oifring  to  the  defendants 

from  the  plaintiffs  the  sum  of  Forty-five  Hundred  Dollars  deposited 

as  security  for  rent  on  the  premises  heretofore  conveyed  by  the 

plaintiffs  to  the  defendants  commonly  ^aiown  as  No«  5901  etc*  West 

Madison  Street,  Chicago,  Illinois,  heretofore  paid  to  the  plaintiffs 

by  Joseph  Spatafora  on  behalf  of  the  defendants  on,  to-wit:  October 

1st,  1926  together  with  rent  for  the  month  of  October,  I926  and  for 

the  personal  property  and  equipaent  on  said  premises  used  in  the 

operation  of  the  same  as  a  garage  and  for  the  sale  of  gasoline  oil 

and  liutomobile  supplies  and  for  the  repairing  of  automobiles,  tires 

and  eqiiipment  thereof;  that  the  said  sxm   of  Forty-five  Hundred 

Dollars  aforesaid  was  so  deposited  with  the  plaintiffs  as  a  guarantee 

of  the  future  rent  to  become  due  and  payable  on  said  premises  and 

more  particularly  as  balance  due  for  the  payment  of  the  last  six 

months  of  the  tenancy  then  existing  between  the  parties  hereto 

and  subject  to  the  further  and  additional  payment  of  Three  Hundred 

Dollars  for  the  said  last  six  months  thereof,  and  in  full  payment 

for  the  rent  on  said  premises  from  the  1st  day  of  April,  I936  to  the 

30th  day  of  September,  1936}  theit  the  plaintiffs  claim  there  was  due 


tORUBiaq  ^allljaisli  at^w     ^  ..utEseseoq  at  woo  zSa&baot@fi  sdi  lo 
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..'^vnjxjsq  Ilrl  at  ba&  ^loeiad*  aifcfnoi  si  blae  »ri;t  lol  sidXXod 
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and  owing  from  the  defendants  at  the  commencement  of  the  above 
entitled  cause  the  siam  of  Two  Thousand  Eight  Hundred  Thirty-nine 
Dollars  and  Eighty-six  Cents,  the  amount  of  wiiich  the  defendants 
deny,  but  wlilch  thereby  leaves  a  balance  due  and  owing  to  the 
plaintiffs  [defendants]  of  Sixteen  Hundred  Sixty  Dollars  and 
Fourteen  Cents  of  the  money  so  deposited  as  rent  as  aforesaid  in 
the  sum  of  Forty-five  Hundred  Dollars,  which  balance  aforesaid 
becomes  due  and  owing  to  the  defendants  fey  reason  of  the  defendants 
having  been  forcibly  removed  from  the  premises  at  5901  etc*  West 
Madison  Stireet,  Chicago,  Illinois,  by  the  election  of  the  plaintiffs 
to  recover  the  possession  of  the  said  premises,  which  proceedings 
were  so  commenced  in  the  Municipal  Court  of  the  City  of  Chicag© 
before  the  commencement  of  the  above  entitled  cause, 

"Defendants  further  show  that  at  about  the  time  of  the 
commencement  of  the  forcible  entry  proceedings  in  the  Municipal 
Court  of  Chicago  the  plaintiffs  elected  to  confess  judgment  on 
said  lease  for  the  alleged  indebtedness  due  the  plaintiffs  on 
said  lease  for  the  alleged  indebtedness  due  the  plaintiffs  in  the 
sum  of  One  Thousand  Two  Hundred  Thirteen  Dollars  and  Eighty-seven 
Cents,  including  as  part  of  said  judgment  the  sum  of  One  Hundred 
Thirty-six  Dollars  and  Thirty-seven  Cents  for  attorney's  fees, 
for  rent  due  and  owing  to  the  plaintiff s|  that  in  said  proceedings 
in  the  Miinicipal  Court  of  Chicag©  the  judgment  so  rendered  by  con- 
fession on  said  lease  was  vacated  and  set  aside  after  a  full  hear- 
ing thereon  and  after  the  judge  had  announced  his  findings  in  favor 
of  the  defendants  and  against  the  plaintiffs  the  court  permitted 
the  plaintiffs  to  take  a  non-suit « 

"And  the  defendants  for  a  further  plea  in  this  behalf  say 
that  the  plaintiffs  ought  not  to  have  their  aforesaid  action  against 
them,  the  defendants,  because  they  say  that  at  the  time  of  the 
commencement  of  this  suit  the  plaintiffs  were  in  the  possession  of 
the  sum  of  Forty-five  Hundred  Dollars  deposited  as  security  for 
rent  on  the  premises  comnionly  known  and  described  as  5901  etc. 
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syflrifi  •fi.t  lo  saemeoasmioo  &di  i&  aianbaBl&b  9di  moil  s^iiwo  £tCA 

fiifLB  stBlioQ  xinie  bBibauh  aeeixtb  lo  [a^aefciflsleJb]  ellWnisXq 
ni.  btazeiolB  a&  inoi  no  6oj-±soq»h  oa  \©iicc  «rii  lo  ed'iisO  ude^ai/o'? 

X>JUa9iol'i  sooijXtid  ^    :  ;XIoa  b«ir4u;H  •vl'i-xi'io^  1«  w«  «J* 

ms£>fl&lB|)  sric^  lo  iioaaei  \;if  e*iii.5feasl©b  &sU  oi  ^i«o  bOA  Bab  sesodMT 

*asW  «o;rs  10^^  ;fB  esaiBsaiq  mii  moil  b«voi»rt  xXcUoao'l  a&od  ^atrad 

llial&lq  sdi  lo  aoUo&lo  etii  -^ti  ^aionilXI   ,O8«3M0  ^i99iiQ  Aoal£>4H 

s3nli)»eooiq  rfoXxlw  ^esaXxuBiq  btsz  &&i  lo  aolaaoaaoq  acUt  asvoosi  o;t 

ogiiolxio  lo  "^ctX'vi  osii  lo  cfiiBoO  Xjsqloiai/Bi  sitJ  aX  b—a^maoo  m  •^ow 

.saifso  bBliliaa  svod/s  edi  lo  ^aeaeonsfiaBOO  adJ  »iol»cf 

«J;r  lo  9©x;^  Qxivt  vfiiodB  Js  :^BfW  wofla  i^ri^fijjl  sJtjuj&asleCP' 

XBqloxnjjM  9xi;f  nX  &^Xb»B0OTiQ_  x%iaB  eXcfioiol  ©il^  lo  d-ftatteonaoHaoo 

ao  *a©C53i)x;{,  ggeln"    '  '    -e^osX©  alll^J-nXeXq  attt  ogaolxIO  lo  ^tuoO 

no  allX^flXaXc  SiiD   ^ijv  c^esubs^fcfsboX  £>ss9XXa  »xl:f  lol  saBsX  bl^e 

9il:'      ■     "iXiJxrXsXq  f^  awf>  aaaaf>s;tdei)nJ:  fc«5|sXXs  fiid;f  lol  easol  bl&a 

xievea-vjri.2ixa  bfiB  eisXIoa  a^&iiMi:  bBibauE  owT  ftntiawoxlT  suO  lo  mjz 

bo'ibmili  enO  lo  nuue  exij  d-ji©«isfcwt  ^X««  'io  ^laq  as  s«XfjiJXoni  ^8J"fl©0 

^assl  z*x»i^'^oSiB  lol  e;t«)BO  flsvas-^cj-^lft'^'  fcxijt  cifiXXoa  xXe-tJiXriT 

ejjfiLtboeooiq  feJtsa  nX  i-^di   \z11ilialBlq  9di  o:l-  gHiwo  bcL&  ©uJb  ;fjiei  lol 

-fioo  x^  beiebaQi  oa  d-nsgJgJbi/t  o^'^  ©SboJuIO  lo  j-tuoD  XeqloXiudl  «irii  fll 

-lijexl  XXiil  s  lec^lis  eblQB  ie-a  ba^  bsJ-ao«v  ar^w  aasel  bins  ao  GoXa«»l 

OTfil  ill  asoxforLil  eJtd  bsomtonnsi  beM  s^bMl  sffct  i©;tljB  baa  ao»'ieriS  ?nX 

bsiileii&q  dowoo  eri;t  allJ^'xiisXq  adJ  isfsiesfi  fcfis  si-UBJbnelsb  ©f{;t  lo 

^j'iwa-rton  s  «i6:t  oj-  allX^nlisXq  adi 

XS3  IXjBXIecC  eidc^  al  seXq  i6«Icr'3;iJl  3  10I  t&iSLsba&lsb  sjI^  fcixA'' 

alig^  ooXd^o^j  fciscioiols  ixeilrf  evef;  o^  joa  :fr(sxfo  alll^nXisXq  erid-  ;tBxfct 

©ii^  lo  sml&  9f{.;   ^^x.  ^sri^  \&a  \&rJ   eaaBOscT  ^a^nsfoiioleJb  axi:^  ^jnari;^ 

lo  iXoiea9£Eoq  ed^J  nx  az&w  sllxc^fllfiXq  9Ai  iissz  zMi  lo  iaemeoaeamoo 


lest  Madison  Street,  Chicago,  Illinois,  on  to-witt  October  1st, 
19261  that  said  sum  of  money  while  deposited  as  security  for  rent 
at  the  election  of  the  plaintiffs  in  exercising  their  right  to 
terminate  said  lease  the  same  became  subject  to  any  indebtedness 
between  the  plaintiffs  and  defendants  for  rent  only  on  s&id  premises 
and  that  after  allowing  to  the  plaintiffs  all  such  sum  or  sums  of 
money  as  may  have  been  due  to  the  plaintiffs  from  the  defendants 
at  the  institution  of  this  suit  there  was  due  and  owing  to  the 
defendants  the  sum  of  Sixteen  Hundred  Sixty  Dollars  and  Fourteea 
Cents J  that  the  plaintiffs  by  virtue  of  the  distress  warrant  filed 
herein  and  these  proceedings  comraenced  pursuant  thereto  did  levy  on 
the  personal  property  and  business  of  the  defendants  bought  from  the 

plaintiffs  for  which  the  defendants  paid  the  sua  of  Three  Thousand 

[plaintiffs] 
Dollars  to  the  plaintiff sj  that  the  defendants^took  possession  of 

the  same  and  appropriated  the  same  to  their  own  use  and  have  persisted 

in  retaining  said  personal  property  as  aforesaid;  that  the  defendants 

from  time  to  time  had  added  thereto  until  the  value  thereof  was  not 

less  than  Thirty-five  Hundred  Dollars  and  that  said  property  so  taken 

and  retained  by  the  plaintiffs  is  of  the  value  of  to-wit:  Thirty-five 

Hundred  Dollars  and  that  there  remains  due  and  owing  to  the  defendants 

from  the  plaintiffs  therefor  the  sum  of  to-wit:  Ihirty-five  Hundred 

Dollars  for  the  business  and  personal  property  of  the  defendants  so 

unlawfully  taken  as  aforesaid* 

"Iherefore  the  defendants  pray  Judgment  if  the  plaintiffs 

ought  to  have  their  aforesaid  action  and  that  the  defendants  hare 

and  recover  judgment  against  the  plaintiffs  in  the  sum  of  not  less 

than  Sixteen  Hundred  Sixty  Dollars  and  Fourteen  Cents  and  the  further 

and  additional  sum  of  not  less  than,  to-wits  Thirty-fire  Hundred 

Dollars  for  the  business  and  personal  property  so  taken,  or  in  the 

alternative  either  or  both  of  said  sums  in  the  amounts  hereinabove 

described  and  set  forth* 

"(Signed)  JOSEPH  SPATAFORA 
BERNARD  SPATAFORA 
VINCENT  SPATAFORA 
Defendants 
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«By  JOHN  F.  I-XRRELL 

ALEXANDER  W.  JAMIESCN 

Attorneys  for  Defendants* 

The  demurrer  filed  by  plaintiffs  to  the  plea  was  sub-* 
sequently  withdrawn  and  they  thereafter  filed  a  general  and 
special  demurrer  to  the  plea,  but  no  order  was  ever  entered  in 
reference  to  the  same* 

Plaintiffs  contend  that  there  was  no  ambiguity  in  tine 
lease  touching  the  payment  of  rent;  that  all  previous  conversations 
and  negotiations  leading  up  to  the  signing  of  the  lease  merged  ia 
the  v/ritten  instrument;  that  the  trial  court  erred  in  admitting 
testimony  of  previous  negotiations  and  conversations  that  tended 
to  vary,  change  or  contradict  the  te^'ms  of  the  lease » 

The  lease  provides  that  plaintiffs,  lessors,  leased  to 
defendants,  lessees,  "for  a  public  garage  only,  the  premises  ioiown 
and  described  as  follows,  to-wits  one  story  garage  at  'J^01   and  59^3, 
and  the  vacant  lot  located  at  59^5  and  5907  ^^&st  Madison  Street,  to- 
gether with  the  appurtenances  thereto  belonging  *•  *  **  To  Have  and 
To  Hold  The  Same  for  and  during  the  term  coEuaencing  on  the  First 
day  ©f  October,  A.  D,,  One  Thousand  line  Hundred  and  Twenty-six 
(1926),  and  expiring  on  the  Thirtieth  (30th)  day  of  September, 
A.  D,,  One  Thousand  Nine  Hundred  and  Thirty-Six  (I936),  inclusive," 
The  lease  further  provides:  "First:—  Lessee  shall  pay  to  Lessor^ 
the  rent  hereinafter  set  forth  iu  the  rider  hereoo  attached  and 
made  a  part  hereof,"  The  material  part  of  the  rider  reads  as 
follows: 

"It  is  further  covenanted  and  agreed  by  and  between  the 
lessor  and  the  lessees  named  in  the  lease  of  the  premises  situated 
at  Nos,  5901  to  5907,  both  inclusive.  West  Madison  Street,  Cixicago, 
Illinois,  to  which  lease  this  additional  agreement  is  attached  and 
of  which  it  is  hereby  made  a  part,  that  the  lessees  shall  cay  to 
the  lessor^i  at  the  office  of  the  lessor  in  Cliicaeo^  the  sum  of 
Five  Thousand  Dollars  as  rent  for  the  month  of  October^  I926. 
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and  shall  pay  the  sum  of  Pour  Hundred  Seventy-seven  Dollars  and 
Fifty  Gents  for  the  month  of  November,  I926  and  a  like  amount  of    \ 
Four  Hundred  Seventy-seven  Dollars  and  Fifty  Cents  on  the  First 
day  of  each  and  every  calendar  month  thereafter  to  and  including 
the  month  ©f  September,  I929;  and  the  sum  of  Seven  Hundred  Seventy- 
seven  Dollars  and  Fifty  Cents  for  the  month  of  October,  1929  and  a 
like  amount  of  Seven  Hundred  Seventy-seven  Dollars  and  Fifty  Cents 
on  the  first  day  of  each  and  every  calendar  month  thereafter  to  and 
including  the  month  of  March,  1936j  and  the  sum  of  Three  Hundred 
Dollars  on  the  first  day  of  April,  I936  as  rent  for  the  months  ©f 
April,  May,  June,  July,  August  and  September,  1936.  The  lessees 
shall  also  pay  to  the  lessor  the  sum  of  Two  Hundred  Seventy-five 
Dollars  per  month  on  the  first  day  of  each  and  every  calendar  month 
from  the  date  of  the  completion  of  the  proposed  new  bixilding  to  he 
erected  on  that  part  of  the  demised  premises  knoiwn  as  Nos,  5905 
and  5907  ^^est  Madison  Street,  to  and  including  the  month  of  September, 
1929*  It  being  the  intention  of  the  parties  hereto  that  the  lessee 
shall  pay  Four  Hundred  Seventy-seven  Dollars  and  Fifty  Cents  per 
month  as  rent  of  said  premises  during  tliat  part  of  the  first  three 
years  of  the  term  of  this  lease  and  prior  to  the  date  of  completing 
the  proposed  new  building  and  Seven  Hundred  Fifty-tii?©  Dollars  and 
Fifty  Cents  per  month  during  that  part  of  the  first  three  years  of 
the  term  of  this  lease  after  the  completion  of  the  said  proposed 
new  building, 

"It  is  further  understood  and  agreed  that  the  lessor  shall, 
at  his  expense,  construct  a  one  story  brick  garage  on  that  part  of 
the  premises  known  as  Nos,  5905  and  590?  "i^i/est  Madison  Street,  cover- 
ing substantially  all  of  the  vacant  part  of  the  demised  premises, 
and  shall  have  the  same  completed,  ready  for  occupancy,  on  or  about 
the  first  day  of  September,  I927."  (Italics  ours.) 
, "      In  view  of  the  ambiguity  in  the  rider  we  are  of  the  opinion 
that  the  trial  court  was  justified  in  allowing  defendants  to  prove 
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that  the  actual  rent  for  the  month  of  October,  I926,  was  $500, 
and  tliat  the  |5,000  paid  by  defendants  to  plaintiffs  included 
the  said  rent  and  $4-f^Q0   deposit  as  security  for  rent  to  be 
applied  on  the  rent  for  the  last  six  months  of  the  lease.  The 
oral  testimony  overwhelmingly  sustains  defendants'  contention  that 
Maypole  and  defendants  agreed  upon  a  rental  of  $500  per  month  until 
the  new  building  was  erected,  when  the  rent  tols  to  be  $77^  per 
month  until  September  30,  I929,  and  thereafter  $800  per  month; 
that  Maypole  demanded  security  for  the  rent  and  defendants  agreed 
to  put  up  $4,500  as  security  but  demanded  that  they  must  be 
allowed  interest  on  the  $4,500,  and  that  Maypole  agreed  to  defend- 
ants' demand;  that  after  Maypole's  attorney  had  figured  the  interest 
per  annum  on  $4,500  at  six   per  cent,  it  was  agreed  that  after  the 
first  month's  rent,  upon  which  defendants  would  not  be  entitled  to 
interest,  interest  should  be  allowed  defendants  by  deducting  $22.50 
per  month  from  the  rent  during  the  tenure  of  the  lease,  the  $4,500 
deposit  to  be  used  as  rent  for  the  last  six  months  of  the  term, 
with  $300  additional,  less  interest,  payable  on  April  1,  I936;  that, 
accordingly,  defendants  were  to  pay  $500  rent  for  October,  19265 
$477.50  per  month,  thereafter,  until  the  new  building  was  built, 
and  $752, 5'>  per  aonth  during  any  part  of  the  first  three  years  after 
completion  of  the  proposed  new  building}  after  which  the  rent  was  to 
be  $777 •^^  per  month.  At  the  time  the  deal  between  the  parties  was 
consummated  and  the  lease  signed  defendants  gave  Maypole  a  certified 
check  for  f8,000.  It  is  agreed  that  Maypole  charged  defendants 
$3,000  for  the  garage  business  (defendants  had  $5#000  to  their  credit 
in  the  Columbia  State  Savings  Banlc  but  they  were  obliged  to  make  a 
$3,000  loan  with  the  bank  in  order  to  consummate  the  deal  with 
plaintiffs),  and  it  is  agreed  that  $3,000  of  the  $8,000  check 
represented  a  payment  by  defendants  for  the  business.  There  is  a 
dispute  between  the  parties  as  to  what  the  $5,000  balance  of  the 

check  represented,  The  check  bears  upon  its  face  the  following 
notations  in  typewi-itiag:  "Dep.  $4500  Rent  $500  Bus,  $3000." 
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Joseph  Spatafora  testified  that  when  the  bartk  O.K.'d  the  loan  to 
defendants,  he  went  to  the  bank  teller  and  had  a  check  made  out  to 
John  B,  Maypole  and  Wife  and  asked  the  teller  to  put  on  the  face 
of  the  checK  what  it  was  given  for,  and  the  bank's  typist  then  put 
on  the  face  of  the  check  the  notations  as  to  deposit,  rent  and 
business,  and  that  after  the  check  was  certified  by  the  bank 
Spatafora  gave  the  check  to  Maypole,  Charles  [Yincent]  Spatafora 
and  V»  M«  Patano  corroborated  this  testimony  of  Joseph  Spatafora, 
Maypole  testified  that  the  notations  were  not  on  the  check  when  he 
received  it,  but  the  trial  court  disbelieved  this  testimony,  and 
after  a  consideration  of  the  oral  testimony  and  the  check  itself 
we  are  satisfied  that  the  trial  court  was  Justified  in  believing  the 
testimony  of  defendants*  witnesses  and  disbelieving  Maypole's  testi- 
mony. Maypole, a  man  of  some  affairs,  had  full  opportunity  to  call 
employees  of  the  bank  to  impeach  defendants'  testimony  as  to  the 
check,  but  he  did  not  do  so.  Maypole's  testimony  that  it  was  dis- 
tinctly agreed  between  defendants  and  himself  that  defendants  were 
to  pay  ;|5#000  rent  for  the  month  of  October,  I926,  his  testimony  in 
reference  to  the  check,  and  the  high-handed  manner  in  which  he  treat- 
ed defendants,  all  tend  to  show  that  little  vjeight,  if  any,  can  be 
given  his  testimony.  The  lease  was  drawn  by  plaintiffs'  attorney, 
Ifir,  Mills,  and  it  is  very  significant  that  while  Maypole  testified 
as  to  the  negotiations  ajad  conversations  leading  up  to  the  execution 
of  the  lease  he  did  not  call  Mr,  Mills,  who  took  part  in  the  nego- 
tiations, to  corroborate  his  testimony  that  it  was  agreed  bet?/een 
the  parties  that  defendants  should  pay  the  astonishing  sum  of  $%QQQ 
as  rent  for  the  month  of  October,  I926,  the  brazen  position  of 
Maypole,  that  if  defendants  had  defaulted  ia  the  payment  of  rent 
for  the  month  of  November,  I926,  and  were  then  legally  ousted  from 
the  premises  by  plaintiffs,  the  latter  would  be  entitled  to  retain 
,-  the  $5,000  as  rent  for  the  month  of  October,  was  so  unconscionable 
that  no  one  would  believe  his  testimony  on  any  disputed  question 
of  fact.  The  oral  testimony,  that  plaintiffs  claim  should  not  have 
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been  admitted,  simply  clarified  the  terms  of  the  lease  as  to  rent, 
and  it  would  have  amounted  to  a  miscarriage  of  Justice  if  the  trial 
court  had  held  with  plaintiffs  that  the  rights  of  the  parties  must 
be  determined  solely  from  the  language  of  the  lease  that  provided 
that  $5*000  should  be  paid  as  rent  for  the  month  of  October,  I926. 

Plaintiffs  contend,  "Even  if  the  $4,500  should  be  construed 
as  being  a  deposit,  the  defense  set  up  in  defendants'  affidavit  ©f 
merits,  the  matters  set  up  in  their  notice  of  set-off,  and  the  evi- 
dence in  support  thereof,  all  comprise  a  claim  or  demand  not  due  at 
the  time  this  distress  suit  was  filed.  It  was,  therefore,  not  a  legal 
defense  to  this  suit,  nor  a  proper  subject  of  set-off."  It  is  a  suffi- 
cient answer  to  this  contention  to  say  that  neither  by  any  pleading 
nor  by  any  motion,  nor  by  any  proper  objection  raised  during  the 
hearing,  did  plaintiffs  raise  the  question  involved  in  the  aforesaid 
contention,  and  they  will  not  be  heard  to  raise  it  here.  Moreover, 
there  is  no  merit  in  the  contention. 

On  May  24,  1932,  plaintiffs  instituted,  in  the  Municipal 
Court  of  Chicago,  a  forcible  entry  and  detainer  suit  for  the  posses- 
sion of  the  premises  in  question  and  on  July  25,  1932>  recovered  a 
judgment  for  possession.  On  August  1,  1932,  a  writ  of  restitution 
issued,  which  was  executed  on  August  2,  and  on  August  8,  1932,  defend- 
ants, under  that  writ,  were  dispossessed  of  the  premises.  Maypole 
admitted  that  he  thereupon  took  possession  of  the  entire  premises  and 
that  he  has  "been  running  the  [garage]  business"  upon  the  premises 
ever  since.  The  evidene©  also  shows  that  Maypole  took  possession  of 
the  personal  property  in  the  garage  and  has  been  using  it  in  the  garage 
business  operated  by  him  upon  the  premises.  In  the  present  proceed- 
ings plaintiffs,  in  their  affidavit  in  support  of  the  distress  warrant, 
claimed  that  there  was  due  them  the  sum  of  $1,550  for  rent  for  the 
months  of  June  and  July,  Plaintiffs  obtained  possession  of  the  premises 
on  August  8,  1932,  and  it  woiad  appear,  therefore,  that  at  that  time 
they  were  entitled  to  only  three  months'  rent,  at  %777*5^   per  month. 
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but  we  find  in  the  record  a  statement  made  to  the  court  "by- 
defendants'  attorney  that  plaintiffs  were  entitled  to  $2,839,86 
for  rent  due  when  Maypole  took  possession.  The  record  does  not 
show  upon  what  basis  counsel  figured  that  amount  due,  but,  in  any 
event,  the  trial  court  allowed  plaintiffs  that  amount,  and,  cer- 
tainly, they  cannot  complain  of  the  amount  allowed  them.  The 
trial  court,  after  holding  that  $4,500  of  the  $5,000  paid  by 
defendants  to  plaintiffs  was  a  deposit,  deducted  $2,839,86  from 
$4,500  and  allowed  defendants  upon  their  plea  of  set-off  Judgment 
for  the  difference,  $1,660,14,  If  we  are  right  in  holding,  as  we 
do,  that  $4,500  of  the  $5,000  paid  was  a  deposit,  plaintiffs  have 
no  cause  to  complain  of  the  judgment. 

Defendants  have  filed  cross-errors  in  which  they  contend 
that  "the  trial  court  erred  in  not  entering  judgment  in  favor  of 
defendants  on  that  part  of  their  set-off  for  the  value  of  the  goods 
unlawfully  taken  possession  of  by  the  plaintiff,  John  Maypole." 
This  contention  is  not  seriously  argued  and  the  only  case  cited 
in  support  of  the  contention  is  not  in  point.  Defendants'  and 
plaintiffs'  evidence  shows  that  the  goods  in  question  are  in  the 
garage  and  that  they  have  been  used  there  in  the  garage  business 
by  John  ilaypole  ever  since  he  took  possession  of  same.  It  is  clear 
from  the  evidence  that  Maypole  acts  for  himself  and  Mayme  E»  May- 
pole, his  wife,  la  a  distress  for  rent  proceeding,  when  judgment 
is  in  favor  of  the  defendant,  "he  shall  recover  costs  and  have 
judgment  for  return  of  the  property  distrained,  imless  the  same 
has  been  replevied  or  released  from  such  distress,"  (111,  Hev, 
Stat,  1939*  chap*  80,  sec,  25,)  But  in  the  instant  case  defendants 
did  not  seek,  in  the  trial  court,  a  return  of  the  goods,  but  asked 
the  trial  court  to  enter  judgment  in  their  favor  for  the  value  of 
the  goods.  The  trial  court,  under  the  evidence  and  the  statute, 
was  justified  in  refusing  to  allow  defendants'  request. 

The  judgment  of  the  Circuit  court  of  Cook  county  is  a 

just  one  and  it  should  be  and  it  is  affirmed. 

JUDGMENT  AFFIRMED* 

Friend,  P,J.,  and  Sullivan,  J,,  concur* 
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^»  JtrSTICE  SCANLAN  DELIVERED  THE  iSfJ^NION  OP  THE  COURT* 

have  been  sustained  by  plaintiff  wixile  di'iving  his  automobile 
over  a  railroad  crossing  when  his  automobile  was  struck  by  a 
Diesel  engine,  with  a  caboose  attached  tliereto,  belonging  to  one 
of  defendants.  Plaintiff  was  severely  injured,  and  Steve  Bolo, 
who  was  also  riding  in  the  automobile,  was  killed.  Upon  a 
former  trial  of  the  case  plaintiff  dismissed  Indiana  Harbor 
Belt  Railroad  Company,  a  corporation,  from  the  ease.  In  the 
instant  trial  a  Jury  returned  a  verdict  finding  The  Belt  Railway 
Company  of  Chicago,  a  corporation,  and  The  Atchison,  Topeka  & 
Santa  Pe  Railway  Company,  a  corporation,  defendants,  guilty  and 
assessed  plaintiff *s  damages  at  $6,400,  Judgment  was  entered 
upon  the  verdict.  One  week  after  the  entry  of  the  judgment 
defendants  filed  a  written  motion  to  vacate  the  Judgment  and  to 
enter  a  judgment  in  their  favor  notwithstanding  the  verdict; 
also  a  motion  in  arrest  of  judgment,  and  a  further  motion  for 
a  new  trial.  Thereafter  the  trial  court  entered  an  order  vacating 
the  judgment  and  entered  judgment  for  defendants  notwithstanding 
the  verdict  of  the  jury,  Haintiff  appeals. 

No  point  is  made  as  to  the  pleadings. 

The  complaint  charges,  in  substance,  the  following 
breaches  of  dutyi 

"(a)  General  charge  of  neglige nee | 

•♦(b)  Failure  to  have  bell  of  at  least  30  pounds'  weight 
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or  whistle  rung  or  whistled  by  engineer  or  fireman  at  a  distance 
of  at  least  80  rods  from  crossing  and  kept  ringing  and  whistling 
until  the  said  crossing  was  reached} 

"(c)  Charges  defendants  with  maintaining  tracks  for 
the  movement  of  trains  at  crossing,  which  was  an  unusually 
dangerous  and  hazardous  one;  maintaining  a  flagman  who  failed 
to  signal  plaintiff  on  approach  of  the  locomotive; 

"(d)  Charges  maintenance  of  unusually  hazardous  and 
dangerous  crossing  and  failure  to  have  safety  gates,  automatic 
wig-wags,  flashers  or  bells  for  warning  approaching  traffic  of 
the  approach  of  trains; 

"(e)  Charges  operation  of  locomotive  and  cars  at  a  high 
and  dangerous  rate  of  speed  without  timely  warning  of  Its  approach; 

"(f)  Charges  wilful  and  wanton  conduct  in  the  operation 
and  management  of  locomotive  and  cars." 

The  answer  of  defendant  The  Belt  Railway  Company  of 
Chicago  denies  all  of  the  allegations  of  negligence  and  damages 
and  alleges  that  if  plaintiff  was  injured  "said  injuries  were 
proximately  caused  by  the  wilful  and  wanton  negligence  of  the  said 
plaintiff;"  also  denies  possession  and  control  of  locomotive  and 
"cars,"  !Hie  answer  of  defendant  The  Atchison,  Topeka  &  Santa  Pe 
Railway  Company  denies  all  of  the  allegations  of  negligence  and 
damages  and  alleges  that  if  plaintiff  was  injured  "said  injuries 
were  proximately  caused  by  the  willful  and  wanton  negligence  of 
the  said  plaintiff  and  his  own  reckless  indifference  to  conse- 
quences and  surrounding  conditions  and  circumstances;"  denies 
ownership,  possession  and  control  of  the  yerds,  tracks  and 
switches, 

"The  plaintiff's  theory  is  that  the  defendants  were 
guilty  of  negligence  in  the  following  particulars: 

"1,  As  to  the  crossing  involved: 

"(a)  Failure  to  adequately  protect  a  hazardous  and  danger- 
ous crossing,  heavily  traveled  by  a  main  arterial  highway,  (Pulaski 
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Road  -  formerly  Crawford  Avenue)  in  close  proximity  to  a  parallel 
and  equally  heavily  traveled  arterial  higiiway  ( Archer  Avenue) 
by- 

"(al)  Total  failure  to  install  or  equip  with  - 

"(abl)  Safety  gates; 

'•(ab2)  Automatic  wig-wags,  flashers  or  bells  - 
in  violation  of  a  common  law  duty  to  exercise  ordinary  care  in 
view  of  the  peculiar  and  particular  physical  facts  and  surrounding 
circumstances « 

"2.  As  to  the  operation  of  the  train  itself: 

"(a)  Inadequate  warning  of  approach  of  train  and  failure 
to  comply  with  the  statutory  regulations  with  respect  thereto," 

The  following  is  defendants*  theory  of  fact:  "The  plain- 
tiff did  not  make  out  a  prima  facie  case  because,  disregarding  any 
evidence  of  defendants,  it  is  apparent  to  all  reasonable  mixids  that 
plaintiff's  own  negligence  caused  the  collision,'* 

Plaintiff  strenuously  contends  that  the  trial  court  erred 
in  entering  a  judgment  in  favor  of  defendants  and  against  plaintiff 
for  costs  notwithstanding  the  verdict  of  the  ^ury  which  found  plain- 
tiff's damages  at  the  sum  of  $6,40G|  that  jlaintiff  made  out  a 
prima  facie  case  and  that  the  court  invaded  the  province  of  the 
jury  in  entering  the  instant  judgment,  A   careful  reading  of  the 
evidence  satisfies  us  that  plaintiff's  contention  is  a  meritorious 
ens* 

In  support  of  their  contention  that  the  judgment  should 
be  sustained  defendants  make  the  following  points; 

"1,  'mere   the  evidence,  with  all  legitimate  inferences 
that  can  justifiably  and  legally  be  dravm  therefrom,  does  not  tend 
to  show  due  care  on  the  part  of  plaintiff,  the  trial  court  shoiad 
instruct  the  jury  to  retorn  a  verdict  for  the  defendant;  or,  after 
verdict,  it  should  grant  defendants'  motion  for  judgment  notwith- 
standing the  verdict, 

"2.  In  order  for  plaintiff  to  recover  he  has  the  burdea 
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of  proving  that  at  the  time  of  his  injury  he  was  free  from  negli- 
gence, which  proximately  contributed  to  the  injury, 

"3,  There  may  be  such  inherent  improbability  or  negative 
quality  in  the  testimony  of  a  witness  as  to  authorize  a  court  t© 
disregard  it,  even  though  tiiere  is  no  contradictory  evidence  by 
other  witnesses." 

It  appears,  therefore,  that  defendants,  to  sustain  the 
judgment,  rely  solely  upon  their  contention  that  plaintiff  failed 
to  make  ©ut  a  prima  facie  case  that  he  was  in  the  exercise  of  due 
cape  for  his  own  safety  at  the  time  of  and  just  prior  to  the 
accident* 

In  a  number  of  cases  we  called  attention  to  the  fact  that 
some  trial  judges,  in  personal  injury  cases,  are  directing  juries 
to  find  for  defendants  and  are  entering  judgments  non  obstante 
veredicto  in  cases  where  plaintiffs  had  made  out  a  prima  facie 
case,  and  in  an  effort  to  stop  this  practice  we  have  several  times 
restated  long-settled  principles  of  law  that  should  govern  the 
action  of  a  trial  court  in  passing  upon  said  motions.  Neverthe- 
less, records  continue  to  come  before  us  wherein  trial  judges,  in 
passing  upon  said  motions,  weigh  the  evidence  and  pass  upon  the 
credibility  of  witnesses.  In  the  present  case,  the  able  lawyers 
for  defendants  by  sheer  persistence,  alone,  finally  induced  the 
trial  judge  to  enter  an  unwarranted  judgment,  ht   the  conclusion 
of  plaintiff's  evidence  defendants  made  a  motion  in  writing  for  a 
peremptory  instruction  to  find  each  of  the  defendants  not  g\iilty, 
and  the  motion  was  accompanied  by  a  proper  instruction.  The  trial 
judge,  after  argument,  denied  the  motion  and  refused  the  instruction. 
At  the  conclusion  of  all  the  evidence  defendants  made  their  motion  in 
writing  for  a  peremptory  instruction  to  find  each  of  the  defendants 
not  guilty,  and  the  trial  court,  after  argument,  reserved  the  ruling. 
After  the  jury  had  returned  its  verdict  defendants  moved  for  judgment 
notwithstanding  the  verdict  and  also  moved  for  a  new  trial,  Plaintifi 
moved  for  judgment  on  the  verdict.  The  trial  court,  after  argument. 
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denied  defendants'  motion  for  judgment  non  obstante  veredicto 
and  entered  judgment  upon  the  verdict.  A  week  later  defendants 
filed  a  written  motion  to  vacate  the  judgment;  to  enter  a  judgment 
in  defendants'  favor,  notvd.thstanding  the  verdict;  also  a  motion  in 
arrest  of  judgment  and  for  a  new  trial,  and  thereafter  the  trial 
court  vacated  the  judgment  and  entered  a  judgment  in  favor  of 
defendants  notwithstanding  the  verdict  of  the  jury.  It  appears 
from  the  record  that  upon  a  former  trial  of  this  case  Judge  Irude, 
at  the  conclusion)  of  plaintiff's  evidence,  denied  motions  of  defend- 
ants for  a  peremptory  instruction  to  find  them  not  guilty* 

In  Illinois  Tuberculosis  Ass'n  v  .  Springfield  Marine  Banlu 
282  111,  App,  14,  the  court  was  called  upon  to  pass  upon  a  content 
tion  that  the  trial  court  erred  in  not  entering  a  judgment  for  the 
defendant  notwithstanding  the  verdict  of  the  jury.  The  court  said 
(pp.  25,  26): 

"At  common  law,  a  judgment  non  obstante  veredicto  could 
only  be  entered  when  the  plea  conl*essed  the  cause  of  action  and 
set  up  matters  in  avoidance  of  the  cause  of  action  which  were, 
even  if  true,  imiiiaterial  and  did  not  constitute  a  defense  to  the 
action.  It  is  a  judgment  for  the  plaintiff  on  the  pleadings  be- 
cause the  pleas  ©f  the  defendant  do  not  present  a  defense.  It 
was  only  rendered  on  the  application  of  the  plaintiff,  and  was 
never  allowed  on  motion  of  the  defendant,  Puterbaugh's  Common 
Law  Pleading,  sec,  1103* 

"It  is  provided  however  by  sec,  68,  par,  C3)a*  ot   th© 
Civil  Practice  .^ct,  Cahill's  Rev.  St,  193:,  ch.  110,  par.  I96, 
that  at  the  close  of  the  testimony  either  party  may  request  the 
court  for  a  directed  verdict  and  that  the  court  can  reserve  its 
decision  thereon,  ahd  submit  the  case  to  the  jury  and  after  verdict 
may  hear  arguments  for  and  against  such  request  and  if  the  court 
shall  decide  as  a  matter  of  law  that  the  party  requesting  the 
directed  verdict  was  entitled  thereto,  the  court  siiall  enter  its 
decision  on  the  record  and  order  judgment  in  accordance  with  such 
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decision  notwithstanding  the  verdict.  This  provision  of  the  Civil 
Practice  ^iCt  changes  the  common  law  rule  and  permits  either  party 
to  move  the  court  for  judgment  notwithstanding  the  verdict, 

"The  court  in  passing  upon  the  motion  must  decide,  as  a 
matter  of  law,  that  the  party  requesting  the  directed  verdict  is 
entitled  thereto.  This  provision  of  the  Civil  Practice  Act  takan 
in  connection  with  Rule  22  of  the  Rules  of  Practice  of  the  Supreme 
Court  which  provides:  'The  power  of  the  court  to  enter  judgment 
notwithstandii^  the  verdict  may  be  exercised  in  all  cases  where, 
under  the  evidence  in  the  case,  it  would  have  been  the  duty  of  the 
court  to  direct  a  verdict  without  submitting  the  case  to  the  jury, • 
requires  the  court  to  be  governed  by  the  same  rules  in  passing  upon 
a  motion  for  a  judgment  notwithstanding  the  verdict  as  govern  it 
in  passing  upon  a  motion  for  a  directed  verdict.  The  trial  court 
in  passing  upon  this  motion  has  no  more  authority  to  v/eigh  and  deter- 
mine controverted  questions  of  fact  under  the  Civil  Practice  Act 
than  under  the  Practice  Act  of  190? .  Capelle  v.  Gtilcago  &  N.  W. 
Ry.  Co..  280  111.  App,  471." 

In  Valant  v.  Metropolitan  Life  Ins.  Co..  302  111.  App,  I96, 
the  court  said  (p«  204): 

"Under  the  authorities  above  discussed,  we  are  of  opinion 
that  under  the  evidence,  the  question  of  whether  there  had  been  an 
impersonation  of  Kazlmer  Valant  by  another  was,  in  the  first  in- 
stance, a  question  for  the  jury,  and  therefore  the  court  erred  in 
entering  judgment  for  plaintiff,  notwithstanding  the  verdict.  On 
such  a  motion  [motion  for  judgment  for  plaintiff  notwithstanding  the 
verdict],  the  court  is  not  authorized  to  weigh  the  evidence.  Bovda 
Dairy  Co.  v.  Continental  Casualty  Go>.  299  111,  App.  469 j  .Vhlte  Y^ 
City  of  Belleville.  364  111.  577 j  McNeill  v.  Harrison  &  Sons.  Inc.. 
286  111,  App,  120,  But  if  there  is  any  evidence  tending  to  support 
the  defense,  the  case  must  go  to  the  juryj  and  if  the  court  is  of 
opinion  that  the  verdict  of  the  jury  is  not  sustained  by  a  preponder- 
ance of  the  evidence,  it  is  his  duty,  under  the  law,  to  set  aside  the 
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verdict  and  award  a  new  trial,"  lf?e  might  cite  a  number  of  other 
cases  to  the  same  effect. 

As  the  power  of  the  court  to  enter  a  judgment  non  obstante 
veredicto  can  only  be  exercised  ih  a  case  where  it  would  have  been 
the  duty  of  the  court  to  direct  a  verdict,  we  will  again  state  the 
well-settled  rules  that  govern  a  trial  court  in  passing  upon  a 
motion  to  instruct  the  Jury  to  find  for  a  defendant ♦ 

"»"A  motion  to  instruct  the  jtiry  to  find  for  the  defendant 
is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule  is 
that  the  evidence  so  deiaurred  to,  in  its  aspect  most  favorable  t* 
the  plaintiff,  together  with  all  reasonable  inferences  arising 
therefrom,  must  be  taken  most  strongly  in  favor  of  the  plaintiff « 
The  evidence  is  not  weighed,  and  all  contradictory  evidence  or 
explanatory  circumstances  imist  be  rejected.  The  question  presented 
on  such  motion  Is  whether  there  is  any  evidence  fairly  tending  to 
prove  the  plaintiff* s  declaration.  In  reviewing  the  action  of  the 
court  of  which  complaint  is  made  we  do  not  weigh  the  evidence,  - 
we  can  look  only  at  that  which  is  favorable  to  appellant.  Yess  v. 
Yess^  255  111.  414;  McCu^e  v,  ReyQQ^.^^^  ^88  id.  13Q;   Llovd  v> 
Rusch.  273  id.  489."   (Hunter  v,  Troup.  315  111.  293,  296-7. )« 
(Mahan  v,  Richardson.  284  111.  App.  493,  ^95.) 

"'The  general  rule  is  that  negligence  and  contributory 
negligence  are  questiozis  of  fact  for  the  Jury,  and  so  long  as  a 
question  remains  whether  either  party  has  performed  his  legal  duty 
or  has  observed  that  degree  of  care  and  caution  imposed  upon  hia 
by  law,  and  the  determination  of  the  question  involves  the  weighing 
and  consideration  of  evidence,  the  question  must  be  submitted  as 
one  of  fact,   (Chicago.  St.  Louis  and  Pittsburg  Railroad  Co.  v« 
Hutchinson.  120  111.  587;  Austin  v.  Public  Service  Co..  ante^  p. 
112.)  Before  we  can  say,  as  a  matter  of  law,  that  there  was  n* 
negligence  on  the  part  of  the  defendant  or  that  there  was  such 
contributory  negligence  on  the  part  of  the  plaintiff  as  to  defeat 
recovery,  we  must  be  able  to  say  that  all  reasonable  minds  must 
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agree  that  the  defendant  was  not  negligent  In  his  acts  or  that  the 
injury  was  the  result  of  plaintiff's  own  negligence.'   (Fetro  v. 
I^-nes^  299  111.  236,  240.  See,  also.  Pollard  v.  Broadway  Central 
Hote;|,  Corp,,  353  111.  312,  32^,  323.) 

"•ivhether  a  plaintiff  was  guilty  of  contributory  negligence 
is  ordinarily  a  question  of  fact  for  the  jui-y  to  decide  under  proper 
instructions.  It  becomes  a  question  of  law  only  when  the  evidence 
is  so  clearly  insufficient  to  establish  due  care  that  all  reasonable 
minds  would  reach  the  conclusion  that  there  was  contributory  negli- 
gence. (Thomas  v.  Buchanan^  357  111.  27Gj  Mueller  v.  Phelps,  2^2 
^^^   630 J  O'RouTKe  V.  Sproul,  241  id,  ^7^.)     A  motion  to  direct  a 
verdict  for  the  defendant  preserves  for  review  only  a  question  of 
law  whether  froia   tlie  evidence  in  favor  of  the  plaintiff,  standing 
alone  and  when  considered  to  be  true,  together  with  the  inferences 
which  may  legitimately  be  drawn  therefrom,  the  jury  might  reasonably 
have  found  for  the  plaintiff.  (Bro£hy_x>..  niinois  Steel  Co..  242 
111.  55;  City  of  Chicago  v.  JarviSj  226  id,  614.)  'm   cannot  weigh 
the  evidence  to  determine,  as  a  matter  of  fact,  whether  the  plain- 
tiff was  guilty  of  contributory  negligence,  (Dukeman  v.  Cleveland^ 
Cincinnati.  Chicago  and  St.  Louis  :iailway  Co.j  237  111.  104,)  and 
we  cannot  reject  testimony  as  improbable  unless  it  is  contrary  to 
some  natural  law.  (2etsche  v.  Chicago^  Peoria  and  St.  Louis  Railway 
Q2Mf   238  111,  240, )«   (Ziraldo  v.  Lynch  Co.j  365  111.  I97,  199-200.)" 
(Thomason  v.  ChiCugo  liotor  Coach  Co^^  292  111,  App.  104,,  110,  Ulo) 
In  the  celebrated  case  of  Libby.  McNeill  &  Libby  v.  Gook|. 
222  111,  206,  the  court  said  (p,  213):   "Evidence  fairly  tending 
to  prove  the  cause  of  action  set  out  in  the  declaration  may  be 
the  testimony  of  one  witness  only,  and  he  may  be  directly  contradictec 
by  twenty  witnesses  of  equal  or  greater  credibility;  still  the  motion 
must  be  denied,  and  if  a  verdict  for  the  plaintiff  follows,  the 
question  whether  it  is  manifestly  against  the  weight  of  the  evidence 
Is  for  the  trial  court  upon  mot  on  for  a  new  trial,  and,  in  the 
event  of  that  motion  being  overruled  and  a  judgment  entered,  for 
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the  Appellate  Court  upon  error  properly  assigned," 

As  bearing  upon  plaintiff's  contention  that  at  the  time 
aiiid  place  in  question  he  was  in  the  exercise  of  ordinary  care  for 
his  own  safety,  we  find  that  there  is  evidence  tending  to  prove 
the  following  facts:  On  January  14,  1936,  about  5»30  P.ni,,  after 
darkness  had  set  in,  plaintiff  was  driving  his  automobile  north  on 
Crawford  avenue  (Pulaski  road)e   Crawford  avenue  runs  north  and 
south*  The  first  track  he  approaehod  was  the  track  of  the  Belt 
Railway  Company,  a  single  track,  where  the  accident  occurred.  This 
track  runs  southv/est  sJid  northeast  across  Crav/ford  avenue.  About 
125  feet  north  of  this  track  and  parallel  to  it  are  the  double 
tracks  of  the  Indiana  Harbor  Belt  Railroad  Company,  About  250 
feet  north  of  these  tracks  is  a  highway.  Archer  avenue,  that  runs 
northeast  and  southwest  and  intersects  Crawford  avenue.  Archer 
avenue  parallels  the  track  of  the  Belt  Railway  Company  and  also 
the  tracks  of  the  Indiana  Harbor  Belt  Railroad  Company,  Traffic 
on  Archer  avenue  and  on  Crawford  avenue  was  heavy  at  the  time  of 
the  accident.   The  nearest  street  light  to  the  place  of  the  accident 
was  an  arc  light  on  th-  aoutheast  corner  of  Archer  avenue.  There 
was  a  red  light  stop  sign  at  the  Archer  avenue  intersection.  As 
one  approached  the  track  of  the  Belt  Line  Hallway  GompaD^  there 
was  no  reflector  or  any  kitnd  of  warning  sign,  no  automatic  wigwag 
or  flasher  of  any  kind.  There  was  a  crossing  sign  seven  feet  south 
of  the  south  rail  of  the  track  and  twelve  feet  to  the  east  of  the 
east  edge  of  Crawford  avenue.  On  the  crossarm  of  this  crossing  sign 
there  was  at  the  time  of  the  accident  a  kerosene  lantern  with  a 
red  bull's-eye  light  lens.  This  light  had  only  a  five-eighth* 
inch  high  kerosene  wick.  There  was  smoke  on  the  inside  of  the 
lantern  and  dirt  on  the  outside  and  the  light  could  not  be  seen 
until  a  person  approached  v/ithin  three  or  four  feet  of  the  post 
upon  which  the  lantern  was  hanging.  All  along  the  pavement  at  the 

place  of  the  accident  there  were  weeds  growing  thickly  and  which 
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stood  six  to  seven  feet  high  at  the  time  of  the  accident.  Through 
the  weeds  one  could  see  only  about  one  length  of  rail,  about  7^ 
feet,  to  the  east.  Plaintiff  at  the  time  of  the  accident  was 
unfamiliar  with  the  place  in  question.  As  he  was  driving  north 
he  saw  the  red  light  stop  sign  at  the  Aacher  avenue  intersection 
and  slowed  down  for  that  intersection,  and  locking  to  the  right  and 
left  he  saw  all  kinds  of  lights  going  up  and  down  Archer  avenue, 
"red  lights,  big  lights  and  high  lights,  saw  all  kinds  of  lights." 
WasiJi  he  saw  the  cross-erm  railroad  warning  sign  he  was  within  twelve 
or  fifteen  feet  of  it  and  he  stepped  on  his  brake  to  still  further 
slow  down  for  the  Indiana  Harbor  Belt  Railroad  Company's  tracks, 
the  double  tracks,  and  he  did  not  become  aware  of  the  existence  ©f 
the  single  track,  the  Belt  Line  Hallway  track,  where  the  accident 
occurred,  until  the  front  wheels  of  his  automobile  crossed  the  first 
rail  of  that  track,  at  which  moment  he  was  hit  by  the  locomotive* 
He  did  not  see  the  kerosene  lamp  hanging  on  the  cross-arm  nor  did 
he  see  nor  hear  the  engine  before  it  hit  him.  One  of  defendants' 
witnesses  testified  that  he  did  not  hear  a  bell  or  whistle  until 
after  the  crash;  and  tliat  although  he  had  passed  the  place  of  the 
accident  several  times  at  night,  he  never  noticed  the  lamp  burning. 
It  was  shown  that  tliis  witness,  who  was  following  plaintiff  just 
before  the  accident  occurred,  stated  at  the  coroner's  inquest  that 
he  first  saw  the  engine  when  it  was  fifty  feet  awayj  that  he  was 
familiar  with  the  crossing  and  that  after  one  passes  the  crossing 
sign  he  has  but  four  or  five  feet  to  go  until  he  hits  the  first 
rail  of  the  track  involved  in  the  accident,  Another  witness  testified 
that  the  latter  witness  had  to  swerve  his  car  off  the  road  to  avoid 
being  struck  by  the  engine.  There  was  also  evidence  that  "the  beam 
of  this  locomotive  as  it  would  coxae  from  the  northeast  going  southwest 
was  the  same  direction  that  the  lights  of  motor  vehicles  on  Archer 
Avenue  vvould  shine  if  they  were  coming  from  the  northeast  going 
southwest,"  A  witness  testified' that  the  sound  of  the  warning  on 
the  engine  was  like  a  bus  horn.  There  is  evidence  for  defendants 
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that  shoTfS  clearly  that  the  day  following  the  accident  defendants 
placed  plain  warning  signs  south  of  the  Belt  Line  Railway  Company's 
track,  where  the  accident  occurredj  that  one  of  the  signs  was  a 
"tall  one  with  the  automatic  flasher."  i 

It  is  unnecessary  for  us  to  cite  all  of  the  facts  relied 
upon  by  plaintiff's  counsel  to  support  tholr  claim  that  plaintiff 
made  out  a  prima  facie  case,  as  the  able  lawyers  for  defendants. 
In  an  effort  to  sustain  the  judgment,  are  forced  to  argue,  in  their 
brief,  as  to  the  weight  of  plaintiff's  evidence  and  that  his  wit- 
nesses lack  credibility.  Indeed,  they  close  their  brief  with  the 
following  statement:   "**-»•  there  was  no  credible  evidence  in  the 
whole  case  to  show  that  plaintiff  used  due  care  for  his  own  safety." 
(Italics  ours,)  In  arguing  that  we  should  disregard  certain  evi- 
dence, defendants  state:   "A  premium  vould  be  placed  on  dishonesty 
and  error  if  trial  courts  and  Appellate  Courts  were  denied  the  right 
to  examine  and  appraise  the  internal  quality  of  testimony."  Defend- 
ants' counsel  devote  pages  in  their  brief  to  an  analysis  of  the  evi- 
dence of  plaintiff,  and  they  argue  tiiat  it  is  filled  with  contradic- 
tions, improbabilities,  discrepancies  and  omissions;  that  it  con- 
tains vdthin  itself  its  own  impeachment;  that  plaintiff  gives  two 
accounts  of  the  manner  in  which  the  acciaent  happened;  that  any 
reasonable  analysis  of  the  many  contradictions  in  his  story  leads 
to  the  conclusion  that  he  did  not  look  at  all  as  he  approached  the 
tracks.  The  plain  purpose  of  the  argument  is  to  destroy  the  probative 
value  of  plaintiff's  testimony.  This  argument  would  be  pertinent 
and  proper  if  we  had  before  us  a  question  as  to  whether  the  verdict 
of  the  jury  was  against  the  manifest  weight  of  the  evidence.  John 
Bonney,  a  police  officer  of  Chicago  asiiigned  to  the  Accident  Preven- 
tion Division,  was  an  important  witness  for  plaintiff.  He  testified, 
inter  alia,  that  he  came  to  the  place  of  the  accident  within  fifteen 
minutes  after  it  occurred;  that  he  was  going  north  on  Crawford  avenue 
as  he  approached  the  place  of  the  accident}  that  the  only  "signal" 
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he  found  was  a  keresene  lantern  with  a  red  bull's-eye  light  in 
itj  that  the  lens  of  the  lamp  was  two  and  a  half  inches  to  three 
Inches  in  diameterj  that  the  condition  of  the  lens  was  smolsy; 
that  he  walked  over  to  the  post  where  the  lantern  was  suspended 
to  see  if  it  was  burning  and  tiiat  he  came  within  three  or  four 
feet  of  the  lantern  before  he  could  tell  ..hether  it  was  burning 
or  not;  tiiat  darioiess  had  fallen  at  the  time  and  travel  on  Archer 
and  Crawford  avenues  was  continuous;  that  "tliis  old  crossing  signal" 
at  the  tia»  of  tlie  accident  was  api^roximately  seven  feet  south  of 
the  south  line  of  the  first  railroad  track  and  tv/elve  feet  east 
of  the  eastern  edge  of  Crawford  avenue;  thut  as  you  approached  the 
track  from  the  south  there  Wc,s  no  reflector  or  any  kind  of  sign 
there,  no  automatic  wigwag  or  flasher  of  any  kind;  tliat  he  had 
noticed  the  condition  of  the  lantern  prior  oo  the  night  in  question, 
that  sometimes  it  was  clean  and  sometimes  it  was  dirty;  that  the 
land  that  the  track  in  question  ran  through  was  filled  up  vdth 
weeds;  that  at  the  time  of  the  accident  "they  varied  as  high  as  6 
feet  high;"  that  "they  were  fairly  dense*"  In  seeking  to  destroy 
the  probative  effect  of  Bonney's  testimony  defendants  state  that 
Switchman  Gibson  testified  that  he  could  plainly  see  the  red  light 
on  the  cross-arm  some  200  feet  or  more  back  northeast;  that  wit- 
nesses Zak  and  Kirby  stated  that  the  lens  was  not  dirty  or  dusty; 
that  Kirby  stated  that  he  saw  the  lens  when  he  was  about  100  feet 
away  from  it.  Counsel  argue  that  Bonney's  testimony  is  not 
"entirely  reliable"  because  the  lamp  was  produced  at  the  trial 
and  it  was  shown  by  actixal  measurement  "to  be  a  5~iiich  lens  with 
curvature  and  4-3/4  across."  Counsel  further  state:  "But,  more 
important  than  this,  when  we  consider  the  amazing  story  that  Bonney 
told  regarding  the  taking  of  4  photographs  by  him  next  day  after  the 
accident,  we  may  doubt  whether  he  is  a  credible  witness  at  all. 
He  was  asked  to  produce  or  account  for  the  films.  He  said  that 
he  had  his  camera  open  too  much  and  that  the  pictures  »b\irned  up* 
from  the  snow  which  had  fallen  siiB2e  the  accident.  The  records 
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of  the  ^Accident  Prevention  Bureau  of  the  City  of  Chicago  were 
brought  in  by  that  department's  official  photographer  and  they 
established  that  Bonney  did  not  turn  in  any  films  wiiich  were 
•burnt  up'  and  thit  if  he  had  done  so  they  would  be  in  the 
negative  container »  Finally,  it  was  shown  by  the  U,  ii*  weather 
report  data  tiiat  no  snow  fell  in  Chicago  all  day  January  I5th, 
from  7  ^o'^«   to  7  i^.^Jfi."  The  counsel  further  staite  that  Bonney 
is  the  only  vdtness  who  testified  that  the  crossing  lamp  was  not 
plainly  visible  to  all  traffic  approaching  the  crossing,  and  that 
"Bonney' ii  testiraony  is  not  credible  evidence," 

It  v/ould  unduly  lengthen  this  opinion  to  cite  further 
excerpts  from  defendants'  brief  tliat  show  tlmt  defendants  are  con- 
stantly forced  to  argue  as  to  the  weight  of  the  evidence  and  the 
crediDij.ity  of  the  witnessfs.  Plaintiff's  counsel  is  Justified  in 
contending  that  defendants'  entire  discussion  of  the  facts  is 
ppacticaily  an  argument  as  to  the  credibility  of  the  witnesses  and 
the  weight  that  should  be  attached  to  their  testimony. 

In  support  of  their  contention  that  v/e  have  a  right,  in 
passing  upon  the  action  of  the  trial  court  in  entering  a  judgment 
Bon  obstante  vereuictOfi  to  disregard,  in  to  to.  certain  evidence 
introduced  by  plaintiff,  defendants  cite  Hadley  v.  V»hitey  367  111. 
4Cb«  That  case,  of  com'se,  does  not  sustain  defendants'  position, 
There  the  trial  coui't  iiad  heard  the  testimony  in  a  chancery  pro- 
ceeding and  the  point  was  made  upon  appeal  that  the  court's  findings 
were  palpably  contrary  to  the  weight  of  the  testimony.  The  Supreme 
court  called  attention  to  the  fact  that  the  trial  judge  had  seen 
the  -.vitnesses  and  listened  to  their  testimony  and  the.t  the  findings 
of  the  court  v^rere  well  supported  by  competent  evidence.  The  state- 
ment in  the  opinion  to  the  effect  that  there  might  be  so  many 
omissions,  discrepancies  and  improbabilities  in  the  testimony  of  a 
witness  as  to  justify  a  court  or  jury  in  disregarding  it  in  its 

entirety  has  no  bearing  upon  a  motion  for  judgment  non  obstante 
veredicto  i^ 
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By  anything  that  we  have  said  we  do  not  mean  to  imply 
that  we  have  any  opinion  as  to  the  credibility  of  witnesses  or  the 
weight,  if  any,  that  should  be  attached  to  their  testimonj^  as  the 
alternative  motion  of  defendants  for  a  new  trial  is  not  before  us, 
and  it  is  for  the  trial  court  to  pass  upon  said  motion,  (See 
Goodrich  v.  Sprague^  376  111*  8o,) 

Holding,  as  we  do,  that  the  trial  court  erred  in  entering 
judgment  non  obstante  veredicto,  the  judgment  of  the  Circuit  court 
of  Cook  county  is  reversed  and  the  cause  is  remanded  with  directions 
to  the  trial  court  to  pass  upon  defendants'  motion  for  a  new  trial, 
and  for  further  proceedings  not  inconsistent  with  this  opinion, 

JUDGMENT  REVERSED,  AND  CAUSE 

REMANDED  MIW   DIR'XTIONS* 

Fri,®«4,  p.  J,,  and  Sullivan,  J.,  concur ^j,, 
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JOSEPH  SOLOi«JOH- 

Plaintiff, 


MOS^  I.  BAYLSS  et-aT*, 

/  Def^^danJ^s,     ^^ 


"tma^LE  COR^XtiON..  a  cotpof atioilf  I/'  ) 
a^^^'altls^n^'or  rigbts  of  Joseph, '^  f  ) 
§6lomon|/!^|ntiffj,   3i;^e  d"io«msed,  *" 

/    /Wvi^.4?a4ty)/  Appellant, 


)  ^' 


APPSM,  FROM  SUPBR3DR 
COURT  OP  COOK 
COUNTY. 


y  i 


HOSES  I,  BAXLES,  KSTTIS  i^^xi.««,. 
SA^JEL  J,  RICiMAN  and  TtlE  PRUDDf*. 
TIAL  iJfidURAKCE  COMPANY  OP  AMERICA ^ 
a  corporation, 

(Respondents)     Appellees, 


) 
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MR.   JUSTICE  SCAM.AN  D3LIVERED  THE  OPIBflOH  OF  THE  CGUirT. 


.»iJej^a»Kiatftf*0ftW«WH1«OMt!c»j*l»t»«H*ji(ft'-^ 


This  is  an  appeal  by  Mngyle  Corporation,  a  corporatioa, 
as  assignee  of  rights  of  Joseph  Solomon,  plaintiff,  from  an  order 
entered  May  29,  1939,  denying  its  motion  in  writing  to  vacate  and 
set  aside  an  order  theretofore  entered  on  May  25,  1933#  dismissing 
the  cause  for  v;rant  of  prosecution. 

The  instant  cause,  a  bill  in  chancery  to  foreclose  a 
mechanic's  lien,  ras  commenced  by  Joseph  SolOBion,  The  cause  was 
referred  to  Master  Behan  on  June  17,  1924,  and  on  October  24,  1930, 
defendants  closed  their  proofs.  On  the  same  date  tae  master 
ordered  plaintiff  to  close  the  rebuttal  evidence  by  Movember  6, 
1930,  Ilarjy  continuances  followed  because  the  parties  failed  to 
appear,  and  on  June  8,  1931*  "the  master  entered  an  order  declaring 
proofs  closed  and  requested  the  lawyers  to  submit  the  testimony 
and  exhibits  so  that  he  might  prepare  his  report,  IVhile  the  hearing 
was  in  progress  before  the  master  Moses  I,  Bayles  and  Nettie  Bayles, 
his  wife,  defendants,  conveyed  the  premises  in  question  to  defendant 
Samuel  J,  Richman,  an  attorney,  who  had  been  active  in  the  hearing 
before  the  master.  On  June  6,  I93I,  Joseph  Solomon,  complainant, 
died  testate  and  his  will  was  probated  in  the  Probate  court  of  Cook 
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county,  and  on  August  6,   1931,  letters  testamentary  were  issued 
to  his  widow,  Bessie  Goloaon,  Ihe  claim  involved  in  the  instant 
cause  was  inventoried  and  by  an  order  entered  in  the  Probate 
court  it  was  sold  by  the  executrix  to  Pearl  3,  OleniO:,  who  after- 
ward sold  and  assigned  it  to  appellant,  uingyle  Corporation,  On 
May  25,  1933,  as  heretofore  statea,  the  cause  was  dismissed  for 
want  of  prosecution,  while  it  v.as  still  pending  before  the  master. 
On  May  17,  1938,  the  motion  of  appellant  to  set  aside  the  order  of 
dismissal  was  filed,  and  on  May  23  an  amendment  to  the  motion  was 
filed.  The  motion  states  that  it  is  based  upon  Section  72  of  the 
Civil  Practice  ACt;  that  Joseph  Solomon,  complainant,  ?/as  deceased 
at  the  time  of  the  entry  of  the  order  dismissing  the  cause;  that 
such  fact  did  not  appear  of  record,  and  that  it  constituted  such 
error  of  fact  as  might  be  corrected  by  motion  in  the  nature  of  a 
writ  of  error  coram  nobis.   Defendants  filed  motions  to  dismiss 
or  deny  the  motion,  as  amended,  filed  by  appellant,  and  afterward 
defendants  Bayles  and  Richman  filed  their  amended  motion.  Upon 
this  appeal  it  is  only  necessary  to  state  that  the  motion  of  Bayles 
and  Richman,  defendants,  challenged  the  jurisdiction  of  the  court  to 
entertain  in  a  chancery  proceeding  a  motion  under  Section  72,  Defend- 
sjits'  motions  were  overruled  by  the  trial  court  and  thereupon  they 
filed  their  several  answers  and  amendments  thereto  to  the  motion  of 
appellant  as  amended.  There  was  a  hearing  before  the  trial  court 
and  at  the  conclusion  of  the  same  the  trial  court  entered  the  order 
of  May   29,  1939,  from  v/hich  appellant  appeals. 

Appellant  contends,  inter  alia,  that  Section  72  applies 
to  a  chancery  case.  Defendants  contend,  inter  alia,  that  it  does 
Bot«  The  Supreme  court,  on  April  10,  1941,  filed  an  opinion  in 
Frank  v.  Salomon,  376  111,  4-39,  holding  that  Section  7^  of  the 
Civil  Practice  Act  is  not  applicable  to  cliancery  proceedings.  The 
court  quotes  with  approval  (p»  443)  the  following  from  y^astt^,.. 
Brewing  Co.  v.  Koehler.  200  111.  3^9:  "'In  an  action  at  law  the 

statute  abolishing  the  writ  of  error  coram  nobis  and  substituting 
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therefor  a  motion,  authorizes  the  court  to  set  aside  a  Judgment 
at  any  time  within  five  years,  for  an  error  of  fact  ths-t  came 
within  the  scope  of  the  writ  as  it  existed  at  coiamon  law,  **♦ 
The  statutory  motion  does  not  apply  to  cases  in  chancery,  *** 
Th«  proper  method  of  impeaching  and  setting  aside  a  decree  after 
the  term  is  to  file  an  original  bill  in  the  nature  of  a  bill  of 
review,  when  such  decree  may  be  set  aside,  reversed  or  modified, 
according  to  the  equities  of  the  parties, »"  On  June  4,  1941, 
a  rehearing  was  denied  in  the  Frank  case. 

The  judgment  order  of  the  Superior  court  of  Cook  county 
of  May  29,  1939#  is  affirmed. 

JODGMSUT  ORDER  APFUMED, 

Friend,  P.  J,,  and  Sullivan,  J,,  concur. 
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JOHN  DEIR,  BI5RN/iRD  J,  McDONNELL, 

**^^**.U*AUL  v.,  JOYCE,   CU3ENCE  C.   SAELHOF, 
lS>«KHrER,   WII313R)E,   POST  and      ^.. 


THE  .^STIREpNT  BOAi^  OF  'WS, 

be;i&efit /pro  of  otacAGa  alid 

,^'^   Defendants, 


"^C  ) 


INTERLOCUTORY 


)  APPEAL  FROM  SUPERIOR 
■^     COURT  OF  COOK  COUNTY, 


OAlSlERINE  MCDONNELL  BRAUN, 
(Defendant)    Appellant, 


IB.  JUSTICE  SCANLAN  DEZJV^lD  THE  OnmOV  OF  fSE   COURT* 

An  appeal  "by  Catherine  McDonnell  Braun,  defeaiant,  from 
an  interlocutory  order  granting  a  temporary  injunction  against 
defendants,  and  also  from  a  further  order  denying  motion  of  said 
Braun  to  dissolve  the  injunctional  order. 

The  verified  complaint  alleges,  in  substance,  that 
Michael  A«  McDonnell,  an  employee  of  the  City  of  Chicago,  died 
January  21,  1941;  that  he  had  been  a  member  of  and  a  regular 
contributor  to  the  Municipal  Inplpyees*  Annuity  and  Benefit  Fund 
(Ch,  24,  Sec,  1044-1107,111,  Rev,  Stat,  1939)»  thiit  from  January 
11,  1941,  until  his  death  McDonnell  had  been  hospitalized  at  the 
feshington  Boulevard  Hospital  aM  plaintiffs  either  expended  or 
contracted  to  pay  for  doctors'  services  and  other  expenses;  that 
upon  McDonnell's  death  Deir,  plaintiff,  expended  certain  sums 
for  the  funeral  and  burial  of  McDonnell;  that  deceased  left  no 
property  except  the  asaet  represented  by  his  contributions  to  said 
benefit  fund;  that  no  letters  had  been  issued  or  applied  for  in  the 
Probate  court;  that  McDonnell  had  been  divorced  from  his  wife  and 
left  no  widow;  that  he  left  one  child,  Catherine  McDonnell  Braun, 
defendant,  a  married  woman,  who  was  not  dependent  upon  deceased. 
The  complaint  further  alleges  that  on  February  21,  1941,  The 
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Retirement  Board  of  the  Municipal  Employees*  Annuity  and  Benefit 
Fund  of  Chicago,  defendant,  after  a  hearing  on  the  application  of 
said  defendant  Braun  for  a  refund  of  the  contributions  made  by  the 
deceased  to  the  fund,  ordered  said  refund  paid  to  said  Braun  as  the 
daughter  of  the  deceased;  that  she  openly  denied  any  obligation  to 
pay  plaintiffs,  and  has  stated  that  she  would  not  pay  them  out  of 
said  refund,  although  requested  to  do  soj  that  plaintiffs  relied 
on  this  fund  for  payment  and  that  said  defendant.  If  permitted  to 
receive  the  fund,  would  place  it  beyond  their  reach;  that  said  funds 
were  not  exenqpt  from  attachment,  garnisliment,  or  other  legal  or 
equitable  process.  The  complaint  alleges  that  the  statutes  should 
be  construed  "so  that  persons  who  render  emergency  aid  end  medical 
service  and  burial  to  an  employee  contributor  to  the  said  Municipal 
Employees'  Annuity  and  Benefit  Fund  of  Chicago  may  look  to  any 
refunds  due  from  said  fund  for  the  payment  of  their  reasonable 
charges  made  on  behalf  of  said  contributor  employee  during  his  last 
hours  of  last  illness  and  for  the  expenses  of  decent  burial,  in  the 
absence  of  the  rights  of  minors  under  said  section;  *  *  -^  that  in 
equity  and  good  conscieace  the  said  Catherine  McDonnell  Braun  should 
not  be  permitted  to  receive  anrl  dispose  of  said  funds  nov/  held  by 
the  said  Municipal  Employees'  Annuity  and  Benefit  Fund  of  Chicago 
to  the  prejudice  of  the  lawful  claims  of  these  pilain tiffs;  that  in 
equity  and  good  conscience  the  People's  IVrit  of  Injunction  should 
issue  forthwith  *  *  *  to  restrain  the  Retirement  Board  *  *  *  from 
paying  over  to  the  defendant,  Catherine  McDonnell  Braun,  any  re- 
funds or  moneys  representing  the  contributions  made  by  the  de- 
ceased *  *  *  to  said  fund  during  his  lifetime  until  the  claims,  of 
these  plaintiffs  have  been  considered  and  adjudicated  by  this  court; 
that  unless  said  injunction  issue  the  rights  of  these  plaintiffs 
will  be  irreparably  dame,ged  and  irreparable  injury  will  be 
occasioned  to  said  plaintiffs  thereby;  that  unless  said  injunction 
Is  issued  without  notice  to,  the  defendants  that  there  may  be 
occasioned  an  advancement  of  the  date  of  payment  upon  the  afore- 


r 

d-ltaaefi  bUH  >cd-JU;£tnA  'Gseijolqi^  XsqiolauM  arfcT  lo  biBoa  itnm9ilt9B 

lo  floJt:^^olIqqfi  ftrij  xi©  ^l1k^9l{  c  lectlB   ^ctflxibnsleb  ^osBolxiO  lo  bmi^ 

9ri;f  Tid  sr>j8ffi  sMoljtsdi^iaoo  Bd^  lo  bfmlsT  a  tol  mtHiQ  ^Jriacnalsf;  JbJ^^B 

dd   ad  mjsna  bjujs  o^  ^iisq  baulBi  bl&s,  beiBino  ^kassl  ^dS  ei  b&e&Qoeb 

a?  flolitesJtIJo  vitj  :  oinsft  T^Jtoaqo  acifi  c»/5Jli   jf>*aB6t>oI)  aurlo   lo  ihisi:^fjQb 

lo  ^uo  ffl-3- .     ,  dlwovf  arls  cJMcl  b9^fi^e.  n&ti  bos  ,2ll±;Jni.Blq  -^aq 

beiJEs'i  alli^flielq  d-^irf^   ^03  ofc  oi  b^^'d&tfff^n  d'^etlfla   ^fcoclei  J&iag 

oS  b&mmr»q_  If    ^iitsfefielsfc  fel«;a  dr./.;    Tn  '.  .jn«diaxcq  1©1  tol/l  gJnU  no 

iml  bJtiia  ct-£iJJ   jiiofisrt  tXe«i>^  faaoxycf  j_  _     .-_jjow  ^jbnufl  sxtJ  svxoosi 

biiSosiE  BeiUoz::ia  Bd:f  isri^  8!S8»XId  cJ-ixlsIqaos  acS:     .assijo-iq  9ltfsd"Jttfp9 

iBOlijsffi  bxiu  blB  ■^ao9«''-''-^  •;  .'rr  ■'   onw  aflosisq  $&di  o«"   bsund^anoo  ecf 

.sqioJiaj:'"    ^^'- -^  "•-■'    -•'-    \.^.  .u-,^  .^^.^^o   ..^;xoIqei9  ££«,  a?  I^lxwcf  5nB  aolvioa 

^Hii  wo   ^i^«^;.  x.->'"'  aseoMO  lo  i>tWH  ^JtlenaS  Jbxua  x^JUiimA   *a««YoXqpa 

©icfsflossei  ixacfd^  lo  ^^asaixfiq  srW  10I  l>aiJl  feisa  UJO'il  eub  zbiw'iBi 

o -^  djtif  3Xix"ii.'x)   -exolcimQ  noJs<iXi:iaoo  i)Xi;«  lo  llisriscf  no  aJbsia  asgifiiio 

dd"  ill   ^laliud  4:iXfea9l)  lo  E«9sn&qx©  s/^r  —'    ftjHis  scsitXIJ:  ^asl  lo  sivoti 

"  ■    ""   -  :    "'    ''  ^  laotiose  .cl;ie  TaLni;  irauriii::  lo  ed-iiai'i  sxi^  lo  i^JonsedB 

.i.oi,<.:  m;:r-..-  ;i.oxinoGok  yiil-xoiWaC'  bik^a  ead   •s«oio££too  f>oc3  bitfi  x^-twpe 

YC?  ^lorl  ?ifon  ebflifl  Llfya  lo  aeoqaxl)  fcae  ©visosn  od"  feeJiimieq  etf  cfon 

o^  iOiriL'  lo  bij-'       "    i3«j,S  fcxiis  xJXxrnnA  'ase^oIqiHS  XsqiolxmM  bisa  9d;f 

aX  is^i   ;£lliJiU6ig  aeaild  lo  gciJLeXo  IitIwbI  ari^t  1©  soXJExu^eiq  QAi  oi 

bJLiods  xtoii^tiaLGn  "  "  '    'c/os*!  od^   ooaeloaxioo  boog  baa  x^-^^P® 

IB911  •"■  '    t5©a  j-a^iiio'ixjo-i  Qiij  iiiBi^ssi  aJ  *  *  *  ddlwild-iol  ©xrcal 

-.1  '^gtui  ^iiti/iiS  IlstiaoCl:^  Oiti'isrttaO  ^d-ftofefislsl)   oriJ-   od'   isvo  afll^sq 

—si)  gjpCct  x«J  9fc*«E  snoiuucfli^fioo  eild"  snictnaasiqei  ax©Go«  10  eMcl 

lo  aiEjjiXa  9ilcl  XxJ-Jur  aiSEidslil  ai«l  Sfiittfirb  Jbiutrl  fcjt,.a  o;t  *  *  *  L98jseo 

'XAJoo  aisW  -^fd  fcod-jsolinrtfefi  hu&  Ij©ief)X2noo  n5)scf  svBri  allidnicXq  aaorW 

ellX:Ja.tBXq  ©esrii'  lo  sd'iisXi  acfit  ©XfaeX  noi:trjm;f{;ni:  bXsa  easXim  d^sdd' 

etf  XiJiW  A{rr«tiii:  sXcfanBqstial  ba&  f)©3Bffl(6fc  TjXcfBisqeT;^!  stf  XXXw 

noli ^Biiltil  bi^a  aesXay  ctiSii;f   ;^cf9i&rf.t  gllX;tn±ijXq  51iBa  oi  bsnoiasooo 

£Kf  \isiii  Qi&di  i&Ai  ^itl£>bfl&1^b  oAi  oi  ©oxd^oa  iuodittt  bairsal  al 


mentioned  application  of  Catherine  McDonnell  Braun  by  said 
Retirement  Board  «•  ^  *  which  ftould  render  any  injunction  issued 
*  •»  *  of  no  force  and  effect|  thst  until  a  hearing  and  adjudication 
of  the  rights  of  these  plaintiffs  before  this  court  no  injury  vdlll 
be  occasioned  to  the  defendants  herein  *  *  *»"  The  coroplaint 
prayed  that  an  injunction  issue  against  both  defendants;  "that 
the  refund  held  by  The  Retirement  Board  *  *  *  be  declared  cliargeable 
with  the  payment  of  plaintiffs*  claims  as  proven  by  plaintiffs,  and 
that  defendants  herein  may  be  ordered  and  directed  to  pay  to  plain- 
tiffs from  said  moneys  so  held  by  said  Retirement  Board  *  *  *  the 
amounts  found  to  be  due  to  each  of  the  plaintiffs  herein,  and  upon 
failure  or  refusal  of  the  defendant,  Catherine  McDonnell  Braun,  to 
comply  with  any  of  the  terms  of  any  decree  hereinafter  to  be  entered 
herein  that  a  Special  GonEiissioner  be  appointed  by  this  Court  to 
carry  out  the  directions  and  orders  of  this  court  in  the  premisesj 
and  that  these  plaintiffs  may  have  s'lch  other  and  further  relief 
in  the  premises  as  equity  may  require  and  to  the  court  shall  seem 
meet,"  Attached  to  the  complaint  and  made  a  part  thereof  is  a 
statement  of  the  items  that  v>fent  to  make  up  the  claims.  Plaintiffs 
later  filed  a  verified  supplemental  complaint  that  alleges;  "That 
although  more  than  sixty  days  have  elapsed  since  the  death  of 
Michael  A.  McDonnell,  the  defendant,  Catherine  McDonnell  Braun 
has  omitted  and  neglected  to  open  an  estate  for  the  said  Michael 
A.  McDonnell  in  the  Probate  Court  of  Cook  County;  that  in  the 
absence  of  said  estate  being  opened  by  the  said  Catherine  McDonnell 
Braun  it  was  necessary  for  Annie  McDonnell,  mother  of  the  deceased, 
to  execute  and  file  her  petition  for  Letters  in  the  said  Probate 
Court  of  Cook  County  on  March  28,  1941,  which  was,  in  fact,  done 
and  heirship  proved  on  that  day;  that  the  court  set  April  28,  1941, 
as  the  date  for  the  hearing  upon  the  petition  of  the  said  .ainie 
McDonnell  for  Letters  of  Administration;  that  it  is  impossible  for 
the  plaintiffs  herein  to  have  their  claims  adjudicated  against 
the  Estate  of  Michael  A.  McDonnell  until  after  the  appointment  of 
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a  legal  representative  by  the  Probate  Court j  that  therefore  your 
petitioners  pray  that  this  court  take  jurisdiction  of  the  subject 
matter  of  plaintiffs'  claims  to  the  end  that  there  will  be  avoided 
a  multiplicity  of  suits,  and  that  after  an  adjudication  of  the 
reasonableness  of  the  claims  of  the  plaintiffs  herein  that  the 
refund  heretofore  restrained  from  being  paid  to  the  defendant, 
Catheriae  McDonnell  Brsun,  may  be  held  to  be  chargeable  with  the 
payment  of  plaintiffs'  claims  as  in  the  prayer  of  the  complaint 
more  specifically  set  forth," 

The  Retirement  Board  filed  an  answer  that  avers,  in  sub- 
stance, that  it  has  no  interest  in  the  litigation  other  than  as 
trustee  of  the  moneys  in  question,  and  denies  that  the  Act  la 
question  is  unconstitutional  in  any  respect  or  in  any  of  its 
provisions^ 

The  Retirement  Board  has  not  appealed  from  the  interlocutory 
order, 

The  defendant  Braun's  motion  to  dissolve  the  temporary 
injunction  alleges  that  the  complaint  is  without  equity  on  its  face; 
that  Section  1082(e)  is  not  subject  to  the  interpretation  sought 
by  plaintiffs!  that  plaintiffs  are  not  proper  parties  to  the 
complaint  for  the  reason  that  the  cause  of  action,  if  any,  belongs 
to  the  administratrix  of  the  estate  of  McDonnell,  deceased;  that 
If  plaintiffs'  allegation  that  the  refund  is  not  exempt  from 
attaclaaent,  garnishment,  or  other  legal  process,  is  sound,  then 
plaintiffs  have  an  adequate  remedy  at  law. 

Defendant  Braun  contends  that  "the  court  was  without 
jurisdiction  to  enter  the  injunction  herein  because  the  action  of 
the  Board  in  awarding  defendant  the  r  f und  is  subject  to  review 
by  certiorari  only,"  This  point  was  not  raised  in  defendant 
Braun* s  motion  to  dissolve  the  injunction,  However,  there  is  no 
merit  in  it*  The  instant  suit  does  not  challenge  the  legality  or 
propriety  of  the  Retirement  Board's  order.  Plaintiffs  seek  to 
reach  the  amount  of  the  refund  allocated  to  the  daughter  of  the 
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deceased^  defendant  Braun, 

Defendant  Braun  contends  that  "this  action  is  not  brought 
by  the  proper  party,  the  administrator  of  the  estate  of  deceased, 
nor  have  the  persons  here,  plaintiffs,  established  their  claims 
against  the  estate  of  Michael  A,  McDonnell;"  that  "the  fact  that 
letters  of  administration  were  not  applied  for  is  immaterial  as 
plaintiffs  could  have  applied,"  There  is  no  merit  in  this  conten- 
tion. Neither  plaintiffs  nor  defendant  Braun  contend  that  the 
estate  of  the  deceased  was  entitled  to  the  refund  as  an  asset  of  the 
estate.  The  motion  to  dismiss  the  injunction  Is  based  upon  the 
theory,  to  use  the  words  of  her  attorney  In  her  brief,  that  "this 
money  belongs  to  defendant,  Catherine  McDonnell  Braun,"  and  defend- 
ant argues  that  "the  defendant  Catherine  McDonnell  Braun  is  entitled 
to  a  trial  by  jury  before  her  property  can  be  touched,* 

Defendant  Braun  contends  that  "the  law  Is  well  settled 
that  a  motion  to  dissolve  a  temporary  injunction  on  the  ground  that 
there  is  no  equity  on  the  face  of  the  complaint  operates  as  a 
demurrer  to  (or  motion  to  strike)  the  complaint,"  and  &rgues  that 
it  appears  from  plaintiffs*  complaint  that  they  csimot  have  the 
relief  prayed  for  and  therefore  they  were  not  entitled  to  a 
temporary  injunction.  Plaintiffs  argue  that  "equity  will  raise 
a  trust  by  construction  where  the  conduct  of  a  refund  applicant 
Is  attended  with  moral  fraud,  is  repugnant  to  equity  and  good  con- 
science, and  is  contrary  to  public  policy,"  It  is  conceded  that 
this  is  a  case  of  first  impression.  In  Lee  v.  HansberrYp  291  Ill» 
App,  |?17,  the  First  Division  of  tiais  court,  speaking  through 
Mr,  Presiding  Justice  0»Connor,  said  (pp.  521,  522)» 

"Defendants  contei^  that  the  complaint  fails  to  state  a 
cause  of  action  because  it  falls  to  allege  the  restrictive  agree- 
ment was  signed  by  the  owners  of  95>  per  cent  of  the  frontage  of  the 
property  in  the  restricted  area  and  that  by  the  terms  of  the 
restrictive  agreement  It  was  not  to  become  effective  unless  signed 
by  the  persons  owning  95  per  cent  of  the  frontage.  The  agreement 
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provides  that  it  shall  not  be  effective  unless  'signed  by  tbe 
owners  *  *  *  of  ninety-five  per  centiim  of  the  frontage  above 
described.*  The  allegation  of  the  complaint  is  that  'ninety-five 
per  centum  of  the  owners  of  the  frontage  above  described*  have 
signed  the  agreement.  We  think  the  objection  is  tyrpercritical, 
but  in  any  event,  even  if  the  complaint  were  subject  to  the 
special  demurrer  or  motion  to  strike  on  this  ground,  that  would 
Bot  warrant  us  in  disturbing  the  order  appealed  from.  McDouEalj. 
Co,  V.  y/oodSf  247  111.  App,  I7O5  Friedman  v.  Peckley,  l^'^   111. 
App.  1995   Levy  v,  RogeR,  2^8  111.  App,  262;  Lincoln  Trust  ^  Savings 
Bank  v.  Nelson,  26I  111,  App.  37O;  Mayer  v.  Collins,  263  111,  app, 
2191  DeKalb  Trust  &  Savings  Bank  v.  DePaul  Ed.  Aid  Society,  278 
111.  App,  102 ♦ 

''In  the  McDougall  case,  which  was  an  appeal  from  an  inter- 
locutory order  appointing  a  receiver  and  granting  a  temporary 
injunction,  we  said  (p.  172):   »In  appeals  from  interlocutory  orders 
it  Is  not  our  province  to  determine  the  rights  of  the  parties  in  the 
subject  matter  of  the  litigation,  but  simply  to  determine  from  the 
averments  of  the  bill  whether  the  party  probably  is  entitled  to  the 
relief  sought*;  that  where  such  order  was  improperly  granted  without 
notice  where  notice  was  risquircd,  or  where  the  statute  required  a 
bond  as  a  condition  precedent  and  none  had  been  given,  the  order 
will  be  reversed  without  reference  to  the  merits  of  the  cause.  And 
continuing  we  said  (p.  174):   *We  do  not  feel  called  upon  to  pass 
upon  the  demurrability  of  the  bill  or  the  merits  of  the  cause.  It 
is  enough  to  say  at  present  that  the  bill  presents  circumstances 
which  lead  to  a  belief  that  probably  t.ie  plaintiff  will  be  entitled 
to  relief,*  This  holding  was  followed  in  each  of  the  cases  above 
cited."  In  Friedman  v.  Peckler.  supra,  the  Third  Division  of  this 
court,  speaking  through  Mr,  Presiding  Justice  Wilson,  quotes  with 
approval  the  ruling  in  McDougall  Go,  v.  Woods,  supra,  and  states 
(pp«  204,  205): 

"The  trial  court  is  not  required  to  examine  minutely  the 
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bill  of  complaint  prior  to  the  antry  of  an  interlocutory  decree 
for  an  injunction,  as  the  entry  of  such  order  is  justly  within 
the  discretion  of  that  court,  if,  in  its  opinion,  it  is  necessary 
to  hold  the  matters  in  statu  quq  until  a  more  complete  bearing  can 
be  had  upon  the  bill.  Courts  of  review  are  not  inclined  to 
interfere  with  this  discretion,  where  it  appears  that  the  require- 
ments of  the  statute  on  the  granting  of  such  interlocutory  orders 
have  been  complied  with  by  the  giving  of  notice  and  bond  on  the 
part  of  the  complainant^ 

"High  on  Injunctions,  vol,  2,  4th  Ed.,  sec,  I696,  says: 
"•Sec.  1696,  Appellate  courts  averse  to  interfering  with 
action  of  court  below;  exception  to  rule.  It  is,  however,  worthy 
of  note  that  even  in  those  states  where  the  right  of  appeal  is 
recognized  from  an  order  of  a  couxt  of  original  jurisdiction 
granting  or  refusing  an  interlocutory  injunction,  courts  of  review 
or  of  appellate  jurisdiction  interfere  with  extreme  reluctance 
with  the  action  of  the  inferior  court.  Treating  the  power  of 
granting  interlocutory  injunctions  as  resting  in  a  sound  judicial 
discretion,  the  courts  of  appellate  jurisdiction  are  averse  to  any 
interference  with  the  exercise  of  that  discretion.  And  to  such 
an  extent  is  this  aversion  manifest,  thet  it  may  be  stated  as  a 
general  rule  prevailing  in  states  where  appeals  are  allowed  from 
orders  granting  or  r a fusing  injunctions  in  limine,  that  the  appellate 
or  revisory  tribunal  will  not  interfere  with  or  control  the  action 
of  the  court  below  in  such  matters  unless  it  has  been  guilty  of  a 
clear  abuse  of  that  discretion}  and  by  abuse  of  discretion  within 
the  meaning  of  the  rule  is  meant  an  error  in  law  coHmiitted  by  the 
court,  *  *  *t 

"From  a  reading  of  the  amended  and  supplemental  bill,  it 
is  apparent  that  the  circuit  court  has  jurisdiction  of  the  subject- 
matter,  namely,  a  trust,  if  it  is  a  trust,  and  further  that  the 
court  has  jurisdiction  of  the  parties.  It  is  not  within  the  province 
of  this  court  on  this  appeal  to  consider  the  merits  of  the  contro- 
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versy  between  the  parties  In  order  to  express  an  opinion  as  to  its 
probable  outcome.  Upon  the  hearing  oa  the  demurrers,  general  and 
special,  filed  herein  by  the  defendant,  a  proper  occasion  will  arise 
upon  which  the  matter  can  be  presented  to  this  court  for  full  consid- 
eration, if  the  defendant  so  desires."  Other  eases  to  the  same 
effect  might  be  cited  if  it  were  necessary* 

The  foregoing  cases,  in  our  opinion,  are  specially  applicable 
to  the  instant  case,  one  of  first  impression.  Defendant  Braun  suffer- 
ed no  substantial  harm  by  the  Issuance  of  the  temporary  injunction. 

■|Tt  is  apparent,  from  her  attitude,  that  she  does  not  propose  td   , 
I  i 

1  willingly  pay  a  dollar  of  the  amounts  paid  or  incurred  by  plain-  \ 

i  tiffs,  growing  out  of  the  last  illness  of  the  deceased  and  the  j 
^V  expenses  of  his  burial;  and  it  is  clear  from  her  attitude  that  if  \ 
\  Yv^l  "the  temporary  injunction  were  dissolved  she  would  obtain  the  refund 
p^(\^|  moneys  and  place  the  same  beyond  the  power  of  olaintiffs  to  reach 
(J  (\  I  by  legal- process.  Her  attitude  toward  the  claims  of  plaintiffs 

i^  shocks  one's  sense  of  justice,\  We  are  strongly  of  the  opinion  "^ 
that  the  statuSquo  should  be  maintained  until  the  final  disposition 
of  the  cause,  j   In  the  meantime,  defendant  Braun*s  conscience,  now  ^ 
slumbering,  may  awaken,  and  she  may  treat  the  claims  of  plaintiffs  / 
in 'an  equitable  way.  _  .,.„.,..„..,,.,,...,.^.,..,„,,.._„.  ,, 

The  interlocutory  injunctional  order  of  the  Superier 
court  of  Cook  county  is  affirmed, 

INTEI^LOCUTORY  IN  JUNCTIONAL  ORDER  AFFIRMED. 
Friend,  P.  J,,  and  Sullivan,  J,,  concur* 
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Tile  defendant,   Reatlia  Ilainey,   appeals   from  a    judi^aent 
rendered   against   iicr   in   the   Circuit    Go"art   in  favor   of  the  plaintiff- 
appellee,    Robert  3all.      The   suit  v/es  started   in  a   Justice  of  the 
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sustained   in  a   collision  between  a  car 


driven  by  the  plaintiff  and  one  driven  by  the  aefendant.      The   car 
driven  by  the    defendant  v;as  ov.nied  by  her  liusband  Snith  Hainey,   v.iio 
was   not  v/ith    her  at    zhe   tliie   of  the    collision,   and  he   filed  and 
prosecuted   a  Counterclain  against  PuObert  Ball  for  da-ia,:,es   sustained 
by-  ..is  car   in   the   collision. 

Before  the   Justice  of  the  Peace,    the    jury  found   the   issues 
in  favor  of   the  defendants.      No,  judg-ient  of   any  kind  vras  entered  on 
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the  veruiot.     An  appeal  v/as  taken  to   the  Circ\iit   Court,      The  record 
of  thct   court  shows  the    xirst  Order  to  be   the   setting;  of  the    case 
for  trial  bj  agreement.      After  "oIiIb   Order  yras  entered,    the  defendants 
entered  a   linlted  appearance  and  iioved   to   set   aside  and   vacate   the 
Order  already  entered,    setting   the   case  for   trial.      In  support   of 
caid  raotlon,   defendants  filed  an  affidavit  v;hlch  set   forth;that  on 
Decer-iber   9,    1939   counsel  for  plaintiff  nade  a  notion   to  nave  tiie 
cause   set  for  trial  in  open  court  without  any  notice   to   the  Attorneys 
for  the  defendant;    that  at  the    tine   the  motion  v-as  called  up  before 
the  court  the  senior  laeiiber   of   the  law  fir;:i,   representing  the  defen- 
dants as  attorneys,    vrao  not    .resent;    that   the   junior  rnenber  stated 
to   the  court  that  they  could   not  be   ready  for  trial   on   the   date 
conteMplated;   that  they  did  not   consent   to  the   Order;   that   the 
junior  neaber  was  entirely  unfa'aillar  \:ith  the   case   and   reaained 
silent  viien  the   Order  v.-as    entered;   tliat  the   Order   setting   the   case 
v/as   entered  before   the   defendants    had  entered  their  a^^pearance,   and 
tiaat  the   appeal   should  be  disL'iissed  for   the   reason  that   no    judgment 
had  been  entered  before   the   .Justice  of  the  Peace,       

There  rrast  be   an   entry  of   sone   hind   of  a    jud=j^cnt   by  the 
Justice  of   the  Peace  before   there  can  be   an  appeal  tahen  to    "tiie 
Circuit  Goiirt,      111.    Aev.    3tat.,    Chap.    79,   Para.    116,    Gee.    1. 
The   authority   for   tahini;   appeals   fror.    justices  of  the  peace  to 
higher  courts  is  pui-ely  statutory  and   can  be  executed   only   in  the 
manner  prescribed    oy   the   statute.      The    statute  only  provides  that 
appeals  .nay  be   taj-ien  fron  jud^riaents  rendered  by  justices  and   ;iot 
fron  verdicts  of   jujries  in  cases   tried  before   then,      Ch"arch  v, 
Stunkard,    IGl   111.   App .    14S;    Conant    v.    .;atts,    196   111,   App.    5^9. 

In  the   case   of  Mogue   v.  Ein--:,    2L5   111,   App,    311, ^    this 
court   said,    "It  is  true  no  for:ial  words  are  required  of  a    justice 
of  the   peace   in  entering    judgnent,    but  it   is   necessary  that  soine 
sind  of  a    judgnent  be  entered;   pthervvdse   tlier-e   is   nothing  to   appeal 
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fron  ajid  tiie   court  appealed  to   ac-mires  no    jiiricj diction   of   the    case. 
Had   appellants  proceeded  to   trial   ■imder  a   general  a  ipearance  and 
vdthout   any  raotioa  to  dis;:iiss,    ^iiey  v/ould   not   nov/  be    in  position  to 
raiae  this   ouestion,    out   their  limted   entry   of  a  oearance  and 
motion  to  dis-iiss   saved   this    question  for  reviev/  by  this   court." 

In  the   case  of  Deriilly  v.    Grrosrenaud,    201  111.   272;    no 
transcript  vv'bs  furnished  on  appeal  frora  the   justice  of  the   peace   to 
the  clrcait   court.      Objection  was  made  by  the   defendant  as   to  the 
Jurisdiction  of  tiie    court  for  v/ant   of    traiscript .      The  court  proceed- 
ed  to  trial,   and   there    v;as   a  verdict   ia   favor  of  the  plaintiff.      The 
statute  requires  that  a   transcript  of   the    Justice's  docket  be   filed 
v;ith   the    cleric  of  the    court  to  v/hich  the   ap^peal   is   taken.      Our 
Suprene   Court   in   th^at   opinion    stated,    "Proceedings    in  the  Circuit 
Court  are  based   on  the   traniL-crlpt,   and    it  has  uniforialy  been  held 
that  without  a   transcript  of   the  proceedings  before  the    justice,    the 
circuit   couir-t   has  no   jurisdiction  of   the   subject  rmtter.      The   lav/ 
conferring   jurisdiction   on  the   circuit  court  provides  for  the 
transfer  of   the  cause  to    tliat  court,    and  vrhen  an   appeal    lias  been 
taken  the  court  may  obtain  Jiirisdic tion  of   the  subject  i.iatter  by 
requiring   a   transcript   to   be   filed,    but    until  that   is   done   it  v;ill 
have  no    jurisaicti'jn  to   try  the    cause.      The   circuit   court  was  wanting 
in   jurisdiction  of  the    subject  matter,    and   that  vvas   an  objection 
which   couJ.d  not   be  waived.      As  a  riatter   of   fact,    the  objection  to 
the    jurisdiction  v/as  nade  v/hen  the   case  was  called  for  trial.      The 
Judgment  being  an  absolute  nullity,    all   proceedings   under   it  v;ere 
voided." 

A   sinilar   situation  is  presented    in  the  case  now  before 
us.      The   statute  requires    the  entry  of  a    judgment   by  the    justice   of 
the  peace,   before   there  can  be   an  appeal.      The  objection  v/as  raised 
in  the  Circuit  Court  before    trial,   by  a  raotion  to  aisiiiss   the   appeal 
for  want   of    jurisdiction,   v/hich  raotion  should  have  been  allowed  by 
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tiie   circuit  court. 

The    judgiierit  of   the   Circuit   Court  is  reversed   and   cause 
reaanded   to   that  Court  vdth  directions  to  disuiss  the   a-)Deal. 

REVERSED  All)   HIMANDED  IVITH  BII?ECTI0i:3. 
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Tills   is   an  appeal  frari  a    judgnent  of  the   Circuit   Coiirt, 
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based  on  the    verdict  of  a  jurj,    :;:iviniT;  the  plaintiff  ^11.50   on  a 
clain  nhe   hed  filed  in  the  Probate  Court,    for   Zi.66   da^-'c  v;ori:  at 
the  rate  of  $2,00  per  day,    for  nursing  the  v.lfe  of  Charles  P. 
I'undy,   covering  a  period  of  five  years, — during  all   of  wiiich  tine 
Krs.  Mundy  vrae   a  helplesa   invalid. 

The   plaintiff,    Lena   lloberts,   was  a   sister  of  Mrs,   ;;undy, 
and  lived  close  to   the  Ijindy  hone.      The    plaintiff   based  her  claliii 
on  an  express  ajrcs-ent  ir.tt  **r.  "undy  \,h.ereLy  he  agreed  to  pay  her 
for   her   cervices,      I-s,   l.'undy  died  February  28,   193S.     lii*.   Jilundy 
died  a   little  over   a  yesr  after  the   death  of  Mrs.   Hundy.      The  clain 
v/as  filed  against   tjie  estate   of  Charles  P.   :"uncly  on  June  2,    1939. 
The   defense   clairis,    that  the   services   consisted  of   voluntary   aid 
Siven  at   the  tiiae   of  i.lrs,    Robert's   visits  to  her   sistei'  I^rs.    :.:undy, 
which  do  not  constitute   an   eraploy.aent;    tha',  the  proofs  failed   to 
shov/  an  cXDross  contract,   aid  that  a  ccttl*»^.ont  ra-   "a?.e  betv;een 


^Ob 


..:^v.r   .n-  ^^. 


«Tl'Vil/C/i>  'AOxJ-L^-TjiLi.'^ 


n  .AJ.I 


1.9  qqA 


3S  i.1 


« t^ii*-- 


>&a. 


m 


,"      ■?    cMjjo.iiD  afU"  to  drisffisfitft    fi  isoTit  Issqqs  ns  al   ai:"'' 

"Sri*  llid-rtlfslq  sxiJ"  anivls   t^i^l  *»  "io  cfolfciav   ad*  no  fiaaa'tf 

.'^  aaliBriO  to  e"j;iv/  9ff;f  Salsiirn  toI    ,Xjb£)  leq  l  lit:'.'! 

^7:li  Jloiiiv^  to   111-  t^>TXT5-~,s-TS9v  sv^t  io  fibl-f^q  s  sr 

.>  .  :,:  V  li   caslqiorl  b   SBT/Y^n- 

.:i-:.Io   3dT      .\5.Ci-  :o  .  (i#sc  >;J.ts  n  yo  oliill   a  t>: 

,\;>'ni;.:    .any. ':^©^.'.  od'  Si^isiv  a^^asefo. 

isa&wJ;-.^  .  -rrqxs -Ci* -wvila 


-   2   - 

Mrs,   liundy  and   the   plaintiff,    after  the  death  of  !Irc.    Muiidy,    by 
giving  the   household  f nraittti-e  to  her.      Several  v/itnesses   testified 
to   declarations  raado  by  r.tr.  J'undy  during  his   lixeti.ne,  —  in  effect 
that  Jdrs.    Roberts  was  a  great  help   in   the   care  of   his  vdfe,   and  that 
he   would   see  that   siie  v/as   tatcen   care  of.      There  VTerc   alao  several 
\vltnesBes  viio   testified  to  TTeoting  one   eveaing  at  the   I'J'ondy    home, 
shortly  after  the   death  of  Itrs.    Jamdy,   and  that  vriiile   the/  v/ere 
there,    other  people  cano    to  buy  sono  of  the  articles  of  furnit'.ire. 
At  this   tine,    the  plaintiff   and  Mr,  Mundy  were   present,    axid  ilr. 
ilundy  iuouired  if  lli's.    Roberta  T,vDuld  be    sntlsfied   if    she   haa  her 
pick  of   the   ft2rE.iture  for  her   services  as  co  apensation  for   all  she 
had  done   for  him,    and    that    she   rex:>lied  that  she  vjouIu   be   ;;£>re   than 
satisfied. 

The  plaintiff   attenpted   to  ncet   the   defendant's  proof  on 
the    Gettleiient,    by    statin;:;:  first,   that   the   conversation  did   not   tahe 
place,    and    second,    that   if   it   did,    it  had  reference   to   soae   srall 
cash   iteriS    she   iiad  paid   out   for   :.'r.   Lluxidy  being   insurance,    nedicine, 
*«8^etc.      The   evidence  disclosed  that  I.Ir.   Mundy's  habits  on  fai'iily 
expenses  vvere  very  prvoropt;    that  he   usually  paid    then  in  casii;    that 
he   paid   his   ov;a   bills   and   had  a   fair   bcink  bal»j_ace,   and  that    he  hept 
the   fanily  expenses   paid   up. 

I'lr,   IviUndy  died  testate,    leavin;-r,  all  his   property  to    the 
defendant   herein,   Kiraia  Lane,   a   half  brot,'..er. 

Gonpiaint   is   jade  on  the  adi'iission  and    exclusion  of 
evidence  end    on  one  instruction,      nothing  is   pointed   out   here, 
\vhich    is   serious   enou^ii   to    cause  reversible    error.      The    evidence 
v/as   conflicting  on   the    issues  raised,    and  v/as  of  a    peculiar  nature 
that  shoiild    be   settled  by  a    .jury, —they  heii\Q    in    the   sphere  that    is 
related   to    the  doriestic    affairs   of  the    faiiily  and   the   hone,    of  v;hich 
Most   jurors  are   thorou-i-hly  fa:iiliar,    as  well  as  the   rivtdrles  and 
contentions   that   co  v/ith  different    sets  of  relatives;   and  where   old 
people   die   v.lthout  any  children  and    the   collaterals   on  several   sides 
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are   grasping  for  the   renalning  assets. 

The   j^jry  having   decidecl  tiie   issues  and  fixed  tin.-   uai'iages 
at   vll.SO,    vre  are   iiot    inclined   to   Interfere  witii  their    decision 
and   the    Judgsieut   of   the   Circuit   CoixTt  of   Ytrriilion  County   is   hereby 
aff  irr-ied. 

JDIiGiSITT  AFFIRISD. 
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V. 


IDDA  MARtf'  ROSENE, 
dminlstratrlx  of  the 
Istate  of  Keis  0,  Rosene, 
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Appellee. 
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DOVE,    J. 


Nels    0,    Hosene  died   on   October  25,    1937   and   at   the    time   of 
hia' deatli  and   for   th.lrty-four  years    prior    thereto  he   had   lived,    as 
a    tenant   .farmer,    on  a   farm   of  320  acres    in  Whiteside   County,    Illinois. 
He   left  a   son,    Clarence  Rosone,    and  a   daughter   Irodda  I-Iarle  Rosene  who 
was   duly  appointed  adnlnla tratrlx  of  hia   estate. 

On   October  11,    1938   the   son,    Clarence,    filed  a   clain  agi'TiregatlnE 
$1266«00  4ai:ain3t  his   father's   estate    for  wa-^ea   due   liin   for  lapor   on   the 
farm  for  the  years   1933   to  1937   inclusive.      The  anount  he  claimed  to  be 
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diU9  him   for  1933  was  #375.00,    i  or  1954     '^^275. 00,    for  1935     ;i^2I6.00  and 
for  1936  and  1937,    oach  year  $200. 00.      Certain   crodltora   of  the  deceased 
filed  objections   thereto  and  the  record  racitea   that   upon  the  hearln,^  in 
the  county  court   the  claimant  offered  no  evidence   in  support  of  hia  claim 
and  It  was  disallowed.     Upon  appeal   to   the  circuit   court,   an  appearance 
waa  entered  by  attorneys   for  six  named  creditors   in  oppoaition   to  the 
claim  and  a  hearing  had  oefor-o    the  court  and  jury.     At   the  close  of 
claimant's  evidence  the   court  directed  a  verdict   for  the  defendant  and 
the  court,  after  denyln;-  a  motion   for  a   jud,5nant  non  obstante  verdirto, 
rendered     Judgment  on  the  verdict »     Subsequently,   a  motion  for  a  new 
trial  waa  denied  and  the  claimant  appeals. 

Appellant  filed   in  this  court  a  motion   bo  strike  the  brief 
and  argument  for  the  objecting  creditors,   which  motion  was   taken  with 
the  case.     Section  25  of  the  Civil  Practice  Act    (111.   r>ev,   Stat.   1939, 
chap.   110,    par.   149)    provides:      "Where  a  person  not  a  party,   hua  an 
interest  or   title  which   the  Judgment  nay  affect,    the  court   on  appli- 
cation  shall  direct  hin  to  be   made  a  party."        The   Probate   Act,    Sec.   348 
Cbap,   3,    Par.   19G,    111.    Kov,    St.    1939)    provides    that  "The   executor, 
administrator,   .i^uardian  or  conservator  or  any  other  person  wlioae   rights 
rtiay  be  effected  by  the  allovjanco   of  a   claim  may   iile   pleadln.'i^s  with 
the   clerk  of   the   court,"      In   the    instant   case    the   claim  of  appellant 
is    of   the   third  class.      It   seems    to   be  agreed  that   the   estate   is    in- 
sufficient  to  pay  it  and   the  claims   of  the   other  crodltora   in  lull. 
?/hlla  it  does  not  appear  that  the  provisions   of   the   statute  were   formally 
followed,    the    objecting  creditors   entered   their  appearance,  and  partici- 
pated  in   the   trial  without  any   objection  by  appellant,   and  were   served 
with  copies  of  the  abstract  and  briefs   on   this  appeal.     It   is   an  almost 
universal   rule  at  law  as  well  as    in  equity   that  a  court  may  allow  other 
persons   than  those  before   the  court   to  come   in  aa  parties,    to  the  end   tha' 
substantial    Justice  may  be  done,      (arewenig  v.   American  Sakin^j  Co.,    293 
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111.   App.   604.)      The   record  ar  ov/a    the   objecting];  creditors  v/ere    treated 
in   the   trial  court   as   partiea,    both  l)\    the   court  and   by  appellant,      Tho 
quoted   portion  of   the   statute    requires    the   court   to    :rant  applications 
of   interested   parties    to  be  made   parties,    taut    it  does    not   purport    to 
prohibit   pcriions    not    forrial   parties    from   parti clpatin.i];   in  the   proceedings. 
Under    these   circumstances    the  motion   to  strike    the    brief  and  ar.rrunerxt 
of   the   objecting  creditors    is   denied. 

The  adr.inistratrix,   a   daughter   of  the   decedent,    who  lived  with 
him,    \';aa    called  as   an  adverse  vltness   under   the   provisions    of  section 
60   of   the  Civil    Practice   act.      She  testiflcjd   WMX   that  decedent  was   a 
tenant   farmer   of   320  acros    frotti  1903   until   his    deatl-ij    that   appellant 
lived    on  the    farm  all    that   time    except  during   the    farm  year  of  1924- 
1925  when  he   lived   in  the    nearby  village   of  Tampico;    that  he   did   the 
labor   of  a   farm  hand   from   1903   until  bis    father's   death;    that    in  December, 
1924,    the  decedent   contracted  with   appellant   to  pa3'-  him  A575,00   per  annum 
for  his  v/ork;    that    in   1950   the   payments   v/ere   reduced    to  v540.00   per  year 
and  w«ro    to  be   credited  with   the   proceeds    of  ducks   and   ij;eese   raised  and 
sold   by  appellant  and    that  appellant  had    no   interest    in   the    other  poultry 
raised   on  the   farm. 

The  witness    further   testified   that   she  y/as    in   charge   and  kept    the 
books    for  her   father;    that  her   father  never  made  any  entries    therein,    and 
when  he   told   her   to   put  something   down,    she  did   so;    that   she   posted    the 
checks  whenever   they   caaa   in   from   the   bank,   about   once   a  nonth,    and  '.'/rote 
all    the   checks    there  v/ero    to  v/rite;    that    the   book   produced   on   the    trial 
started    in   January   1929,    carrj/in.-^   forward   a  balance   due   appellant  as    shown 
by  another  book;    that    the   book   produced   contained  all    r.he    transactions   re- 
la  tinr,    to   the  account    of  appellant,    and   embodied   other   transactions   of 
her   father  with   other   people,    co-^-ering  practically  all   that    took   place 
on   tho    farm;    that    the   entries  were  m'sde    on   their  purported  dates;    that 
Kost   of    them  were   made   at    the   time    they   should  have    been  made,    but   once 
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In  a  v/hlle,    maybe,    sone  were   carried   over   for  a   few  months   and   then  made; 
that  her   father  had  access    to   the   book  all    the    time,    and   looked  at   It  and 
examined   Itj    that   she  Viad   conversations  with  him  as    to  whether   the  account 
of  appellant   a3    shown  by   the   books  was   correct.      She  was   not   permitted   to 
state    the   conversations,    and  the   pai^es    of   the  book   relating   to  appellant's 
account  were  denied  admission   in  evidence. 

The  account   of   appell»Pt   in   the    book  shov/g  detailed  amounts 
as    to   cash  and   checks   paid  appellant.      The    items    for  ducks   and   geese 
3 old  tire   char/jed   in   a  lump   sum   each   year.      These   latter  amounts   wore    taken 
from  another  book   of  detailed   sales    ol    poultry.    In  which  appellant  inade 
entries.      This    book  was    not   produced  upon   the    trial   or   offered   in  evidence, 
The  witness    testified   she   knew   the   amounts    in   the  book  kept  by  l-ier  were 
correct;    that   if  appellant   sold   ducks    she  knew    the   anount,    because   she 
saw    the   record,    and   helped  pick_,    count   and   pack    them,    saw  appellant   put 
the   entries    in   the   book,    someti-nes    saw   the   checks   he   received   from  people, 
and  when  he   sold   for   cash   she    thought   she  would  knovr   if  he    failed    to   tell 
hor  about  any  ducks   sold,   because   she  Iznevi  how  many  he   had  and  how  many 
he    took    to   tovm;    tl'ia  t    to  her  knowled.-^e   he   told   the    trut'-i   about    it.      During 
her  testimony   she   said   that   from  her   own  knowled.^^e,    by  refreshing  her 
recollection  iron   the  book,    she   knew  what   the   credit    to  appellant   for 
poultry  was   durin,:^    the    five   year  period.      She   said    the   poultry   credit 
was    itemized   in   the    other  book,    and  her   only  knowledge   was    in   looking  at 
the  book  kept  by  her  and   seeing   the    totals   copied   frcxn   the  other  book* 
Appellee   attaches  much   ijr.portance    to    this   last   statement,    but   considered 
with  her   ov;n  positive    testimony  as    to  her  knowledge    on    the   subject,    it 
is    obvious    she   merely  meant    to   say   that  without   rsferrin.;:;  to    the   other 
book  her   testimony  must   be   confined   to  the   entries    in   the  book  kept  by 
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by 
By  refreshing  her  recollection  iTom  the  book  kept/her,   she 

testified   to  the  amount  of  tha  poultry  crodlt  in  each  of    the  five 

years.      The   olalm  that  ahe  read  tho  amounts    from   t\iQ  book,    Inatoad   of 

refreshing  her  recollection  from   it   is  vilthout  norlt.     Tiie  record  ahov/e 

the   contrary  is   true.     It   la  well   ;3ettloi   that  a  witness  may  refresh 

bin  metnory  from  writings «      (Diamond  Glue  Company  v.  Wletzychowaki,    227 

111.   558.)      She   testified   that   the   cash   paid  appellant^    arsountint":   to 

$1600,77,   was   credited   on  unpaid   v^a^ea  due   prior   to  1933 » 

Appellee  and   the    objecting  crejditors    insist   that   inagrauch  as 
tho  balance  duo   each  year,    rs  shown   by    the   book   to  be  due  appollantp   waa 
not   carried  forward   Into   tho   next  year's   account,    it  cannot  be   re^-arded 
as   a  running  account,    and  the  balance   due  each  year  is    presuaiad   to   be 
paid,      Tho  boo]c   shows    the  balance  due  each  year.      It   ,vas   kept  by  an 
unskilled   person  and  her  teatimony   sufficiently  showa    that  each  balance 
la  still  unpaid. 

Appellee  and    the   objecting  creditors    Invoke    the    familiar   rule 
that  a   creditor  cannot   introduce  ':1s   books    in  evidance  except  ho  prove 
they  are  books   of  original   entry,   made    in   tb©  usual   course   of  business, 
and  ere   true  and  correct.      The   proofs   show    that   the  witness  was    in  charge 
of  her  father's  business,  wrote  his  checks  and  kept  his  books,   not  only 
as    to  appellant *s  account,    but  &b    to  practically  every   tr'ansaction  of 
the   farm  business*    that   the  ontries  ¥,'ere   true  and  correct,    and  ware 
made  by  her  as  directed  by  hlmj    that  he  always  had  access    to   the   book  and 
examined  it.     These   facts   show   the  witness   was    the   agent   of   decedent,   and 
that  her  book-keeping  was  done   in   that  capacity.      Tlie  account  of  'Appellan 
by  debits  and  credits,    shows    the   amount  due   ap-!>ellant  each  yaar.      This 
is   an  admission  against   interest.      The  rule   invoked  by  appellee  and   the 
objecting  creditors  does   not  apply   to  books   of  a   defendant  sought   to 
be   introduced  by  a  plaintiff    as   an  adriiaaion  a.::ainnt    interest.      (Dows   v. 
Napor,    91   111.   44j    Gawlay  v.    People,    95   id.   249;    Adair  v,   Adair  Printing 
Co.,    162  III.  App.511;   Second  FJ,&  I.   Building  Association  v,  Cochrane, 
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103   id.   29;    vJlgnor©   on  Evldenoo,    (3d  ed.)    par.    1557    (2).     Admlasiona   of 
a  dscadant  againat   interest  are  competent   evidence   on  a    trial   of  a 
claim  a.fjalnat  an   oatato.      (Schell,    Admr,,    v,   \7eavor,    225   111.    159.) 
Such  admissions    include   not  only  book  entries,   but   other  afcatemanta   of 
fact,   verbal   or  written.      (HughQa   v,   5']ldor&do  C.&M.   Co.,    197   ill.   App. 
250.)      Under  these  holdings   it  was   error  to  refuse    to  allow   the   patjes 
•^f  the   book  showin;-;;  appellant's   account   to  be   admitted    in  evidence.      If 
the  account  contains   any  entry  not  properly  attributable   to   the   contract 
between  appellant  and  decedent  and  the   claim  lilsd,    aucri    irems   can  be 
eliminated  upon  another   trial. 

The  application   of  appellant's  wife,   and  appellant's  notion 
entered  in  the   circuit  court   that   she   be  mads  a  p9.rty   to  this    proceeding 
were   accompanied  by  affidavits    to    the  effect    that   she  was   a  party   to 
the   contract  ^rith  decedent j    that  as  a  part  of   the  consideration  for  the 
wages  agreed   to  be   paid  appellant  she  a.r-reod  v^fith    the  decedent   to  help 
with    the  housework,   and  pursuant   tt.eroto  did  aaaiat  in  auch  workj    tliat 
she  and  appollant  have   four  minor  criildrsn  and    that    tlie    judgment  will 
directly  affect  her   interests.      It  v/ill  be    noted   that   neither  the 
application  or  motion  alleges   that  she  vms    to  receive  dxij  pay  for  such 
services,   but  on  the   contrary  show   the   payments  were   to  be  made   to 
appellant.      No  fact   is   alleged  v;hich   ahov/s   she  has  any   interost   in  the 
subject  matter  which  will   bo   affected  by    the   judgisent,    or  that    the 
contract   to  pay  appellant   only  should   not   be    carried   out.      The   court 
did  not  err   in  denying  her  application  to  oe  made  a  party. 

The    jud^raent    is  reversed  and    the   cause   is    remanded  with  diroctions 
to   sustain  appellant's  motion   lor  a   new    trial. 

Reversed  and  remanded  witli  directions. 


oiasJtW  ;es   ,bl   501 
J»»^©jfli   ianlas*  ^iJ©f>&3f^ 

oteJae 

.•rows  *:*(<.  ."rtiw 

InsIXeqqit  Las 

■jiii  '10  cciJiioIXqq* 
-I©  ?ofl  Jblb 


\^- 


■^ 


Abstract 


Sf  NO.   9627 


IN     THE 
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»OVE,    J, 

On  June  29,    1935  appellant,    Joanne  Semrow,    filed  h©r  complaint 
;o   recover   from  appelloo  damages  which  she  allat^ad     she      sustained     by 
'eaaon  of  his  breach  of  bis  precise   to  marry  her*     In   the   aamo  complaint, 
;h©   father  of  appellant  aouxi^t  to  recover  damagos  he  alleged  he  sustained, 
jecauae  appellee    had  debauched  his   daughter  and  he  had  been  deprived  of 
lor  services.     3y  his   answer,    api^llee  admitted  he  had  had  sexual   inter- 
jourse  with  appellant/  that  she  became   ore^jnant  and  gave  birth  to  a  child, 
3ut  alleged   that  he  paid  appellant  $705.00  in  full  satisfaction  of  a   judgment 
rendered  a^^alnst  him  in  a  bastardy  proceeding,   and  apeciflcally  denied   that 
le  ever  at  any   time  requested  her   to  marry  hlr.  or  ever  at  any    time   promised 
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o  marry  her. 

The  issues  made  by  the  pleadln^^a  were  submitted  to  a  Jury  and 
t  the  close  of  the  evidence  for  the  plaintiffs,  the  jury,  in  obedience 
o  a  peremptory  instruction,  found  the  issues  against  the  plaintiff, 
fank  Semrow,  the  father,  and  the  Judgment  rendered  on  that  finding  is 
ot  questioned  on  this  appeal.   The  trial  proceeded  and  at  the  conclusion 
f  all  the  evidence,  the  Jury  returned  a  verdict  against  the  remaining 
laintiff,  Joanne  Serarow  and  from  the  judgment  rendered  against  her  on 
liat  verdict,  the  plaintiff,  Joanne  Semrow  appeals. 

The  points  relied  upon  for  reversal  are  four,  first,  that  the 
ardict  and  judgment  are  against  the  manifest  weight  of  the  evidence, 
acond,  that  the  court  erred  in  giving  the  second,  fifth,  seventh  and 
Leventh  Instructions  offered  on  behalf  of  the  defendant.  Third,  that 
.he  court  erred  in  its  rulings  on  the  admission  and  rejection  of  testinony; 
■nd  fourth,  that  counsel  for  the  defendant  was  guilty  of  improper  conduct 
.n  the  presence  of  the  jury, 

Counael  for  appellant,  however,  has  abandoned  this  fourth  point 

LS  his  argument  is  divided  into  three  parts,  one  of  which  is  devoted  to 

lis  contention  that  the  verdict  and  iudgraent  is  against  the  raantfeat  weight 

>f  the  evidence;  another,  that  instructions  two,  five  and  seven  were 

all 
irroneous  and  under  his  third  and  last  division  of  his  arguraent,/he  says  1st 

'The  court  comraitted  reversible  error  in  its  rulings  on  the  admission 

md  rejection  of  testimony.   Objections  to  incompetent  evidence,  even  though 

lustained,  do  not  alv/ays  cure  the  harm  done.   Such  testimony  may  Influence 

;he  Jury,  notwithstanding  the  effort  of  the  court  to  counteract  it." 

?he  evidence  of  which  counsel  complains  or  what  its  character  or  nature  v/aa, 

lowhere  appears  in  the  brief  or  argument  of  counsel,  nor  does  counsel  advise 
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this    court   of  what    the   conduct   of   opposing     counael   consisted   of,    to  which 
he   objects    or  where    in   the  abstract    or   in  the    record   could   any   remarks    of 
counsel   or  objectionable   conduct   be   found.      In   this    condition   of   the   record, 
the   third  and  fourth  errors    relied  upon   for  reversal  nust   be   treated  aa 
having  been  abandoned.      Objections    to   Improper  arf^unent   cannot  be   con- 
sidered  on  review  v/here   no  specific   objections  were  made   at   the    time   of 
the   argument   and   the  remarks   complained   oi    are   not   stiown  by   the  abstract. 
People   V,   McDonald,    3G5   111,   233, 

In  the   instant  case   no  motion   for  a  nev;  trial  was   made. 
Alleged  errors    on   the  admission   or   rejection   of  evidence,   where   the    rul- 
ings   of    the   court   thereon  have  been  excepted   to  and   incorporated   in  the 
report   of  proceedings   are   open   for  reviev;  even   though  no  motion  for  a 
new   trial  was  made.      The   People   v.   Qabrys,    329   111.    101.      But    in   the 
absence   of  a  motion  for  a  new   trial  whether   the  verdict  and   judgment  are 
against   the  manifest  v/eii3ht   of  the   evidence  are   not   properly  before   the 
court.     Armour  v,    Penn.   R.R.   Co.^    353   111.   575.      In  Kuber  v.   Van  Schaack- 
Mutual,    Inc.,    36&  111,    142,    our  supreme   court   said;      "Ho   motion  for  a 
new   trial   was   made  and  we   have  held    that   the    question   of   the  sufr'tciency 
of  the   evidence    to  support   the  verdict   of  a   jury  and   the    judgment    rendered 
thereon   is    not   open  to  review  unless    the  question  has   first  been  presented 
to   the    trial   court   by   such   a  motion.      It    is    the   duty   of   litir'iants    to  seek 
this  mode   ol    relief   in    the   trial    court   before   praying  an  appeal.      Chicago, 
Burlington  and  Quincy   Railroad  Co.,    v.   Hasel.vood,    194   111.    69."      In 
Qulllman  v.    Cockram,    253   111.   App.    413,    the   court   said:      "In  a    jury   trial 
if   it   is   desired   to  save   for   review    the   question    of   the  sufficiency   of   the 
evidence    to  sustain   the  verdict,    the    losing  party  must   make   a  motion   for 
a   new   trial,    and   upon   it   being   overruled,    except    to   said    ruling,    and   include 
such  motion,    order   overruling   the   same   and   his   exception   thereto,    to-?;ether 
with  the   evidence,    in  a   bill    of   exceptions.     Yarber  v.    Chicago   and   A.    R.    Co., 
235   111.   589;    People   v.    aabrys,    329   111,    101," 
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The  remaining  error  relied  upon  has  to  do  vi?Ith  the  giving 
of  three  instructions  on  behalf  of  api^llee.  We  b.avo  exarained  these 
instructions,  and  while  not  absolutely  correct  in  all  respects,  we  believe 
they  are  substantially  so  and  that  the  jury  v7as  fairly  instructed  upon  the 
issues.   Furthermore,  the  record  discloses  that  none  of  the  instructions 
lov   complained  of  were  objected  to  In  the  trial  court  nor  did  appellant 
axcept  to  any  of  them  being  given.   In  this  state  of  the  record,  appellant 
La  in  no  position  to  complain  of  the  instructions  for  the  first  time  in  this 
jourt.   Bellomy  v.  Bruce,  303  111.  App.  349  at  page  561.  While  the  charge 
Df  the  court  tc  the  jury  is  always  subject  to  review   on   appeal  or  error 
without  a  motion  for  a  new  trials  yet  the  correctness  of  the  charge  must 
36  saved  for  review  by  appropriate  objections  and  exceptions.   Oil  Belt 
^y.  Co.  v.  Lewis,  259  111.  108.  (110).   As  wo  find  no  reversible  error  in 
;hl3  record,  the  judgment  will  be  affirmad. 

Judgment  affirmed. 
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l.A.  603 


CULBERTSOl.  J. 


This  is  an  appeal  frop.  an  Order  of  tr.e  City  Court  of  the 
City  of  East  St,  Louis,  in  favor  of  Appellee,  -'RS.  ADOLPH  HEICKE 
(hereinafter  called  Plaintiff),  and  against  the  Appellant,  BANK  OP 
MANSFIELD  of  T/ansfleld,  ivio.  (hereinafter  called  Defendant),  in  tbe 
sum  of  |;598.44  (including  costs  and  interest)  and  in  which  was  in- 
cluded a  conditional  judgment  against  another  bank,  as  garnishee. 
The  Order  of  Court  likewise  excluded  all  evidence  and  exnibits  re- 
lative to  "mdtness  Karp," 

The  action  ar6se  as  the  result  of  transactions  between 
Da.ve  Ellis,  w':  o  was  in  the  poultry  business  at  '.'smsf ield,  Missouri, 
and  a  Dave  Danfiger,  who  did  a  coismlssion  business  under  the  narie  of 
Central  Goriimission  Co«ipany,  in  Hew  York  City.   The  evidence  disclosed 
that  lave  1'llis  t^ad  transacted  business  with  the  said  Dave  Danziger, 
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and  th.e  method  by  which  such  business  wovld  be  transacted  would  be 
substantially  as  follows:   Dave  Ellis  v/ou.ld  purchase  poultry  in  the 
neigr.borhood  of  ^Mansfield,  iv'issouri,  and  then  ship  the  poultry  in 
cairloac  lots  to  Danzi^jer  in  New  York,  with  sight  draft  and  bill  of 
lading  attached,   A  nu:niber  of  jtransactions  between  Ellis  and  Dan- 
ziger  m'ere  completed  without  the  intervention  of  tne  defendant. 
Bank  of  Mansfield.   The  poultry  was  shipped  on  a  commission  basis. 


After  Danzijer  had  paid  the  amount  of  the  sight  draft,  he  would  in 
turn  dispose  of  the  poultry,  and  if  Ellis  was  entitled  to  a  balance 
over  and  above  the  amount  of  the  sight  draft,  Dan7;iger  would  pay  such 
sujfi  to  him,  and  if  there  was  a  deficiency,  a  statement  of  the  amount 
of  the  overdraft  would  be  mailed  to  Ellis.   There  was  testimony  on 
/  behalf  of  Ellis  that  he  had  dealt  with  one  TTorris  Karp  before  he  began 
I  dealing  with  Danziger,  and  that  he  had  been  solicited  by  Karp  to  do 

business  with  Danzi^er,  after  Karp  ceased  to  do  Business  as  a  repre- 
■■  sentative  of  the  organization  with  which  Ellis  b^ad  previo-^isly  dealt. 

Ellis  testified  that  all  of  bis  transactions  with  Danzi,:^er  were  had -u^CC^ 
and  throug:h  Karp.   Karp  did  not  testify.  X^f^j;^ 

In  December  of  1934,  ,?']llis  teetified  that  he  sought  to 
seciire  a  loan  from  Danzlger's  organization  to  finance  bis  operations, 
but  ',^;as  unsuccessful,  .and  it  was  sugge£ted^^_^toJilm-4>pj:^s-i^^     by 
Karp)  til  at  be  make  arrange  faents  with  the  Mansfield  Bank  to  draw  drafts 
on  cars  ?;hlch  the  Danzlger  organization  viTOuld  honor  at  sight,  indi- 


cating tb..at  there  would  be  no  trouble  at  New  York  with  such  drafts. 

/in  1935,  Ellis  made  an  arrsngement  with  tbe  Bank  of  ''tansfield  by 
whicb  he  wo^-ld  be  allowed  to  si\ip  the  poultry,  with  si;^ht  draft 
attached  to  a  bill  of  lacking,  the  Bank  bein^i>-  deg j„,gft§,j;;£cl  as^  co^si^or 

\  and  consignee  in  the  bilA«.,CLf  lading.  It  was  stated  that  tills  was  for 
the  purpose  of  preventin=>-  Ellis  from.  Exercising  any  right  of  sto-page 
in  transitu,  or  from  dlvertln^j;  the  shipment,  after  Ellis  received 

\  advancements  from  the  Bank  on  the  draft  drawn  on  Danzlger's  organ- 

\ 
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Izatlon,   The  drafts  drawn  on  these  sl:ilpments  (made  in  1935)  would 
be  directed  to  Danziger's  or  "anization,  payable  to  the  order  of  the 
Bank  of  Iv'ansfield,  and  would  be  si  i;ned  by  Elll?.,   It  was  stated  by 
Ellis,  and  the  Bank,  that  the  method  of  ship^nent  or  the  drawing  of 
drafts  did  not  alter  previous  arrangements  a_s_^,t2,.,j;;a»l.tt.yjg.„.tL0^Ellls, 
and  j/anziger  continued  to  makeup ayments  and  reports  to  Ellis. 

Danziger  testified  in  this  case  that  he  made  such  payrrients 
because  of  a  telephone  conversation  v;ith  Ellis,  and  someone  else  at 
the  Bank  of  i-'ansfield.   There  v;as  no  evidence,  other  than  the  state- 
ment of  Danziger,  trat  anyone  tro::-   the  Bani-r  had  ever  had  any  conver- 
sation with  him,  and  it  was  likewise  shown  on  behalf  of  the  Bank  that 
it  had  nffver  at  any  time  received  statements  from  Danziger  concerning 
the  shi]OiTients  of  poultry,  nor  were  any  payments  ever  made  to  the  Bank 
by  Danziger.   Danziger  continued  to  -riail  checks  for  snrpl-osages  to 
j'llis  until  a  deficiency  occurred  on  the  car  in  question. 

The  action  before  the  Court  in  the  instant  case  concerns 
one  shipment.   Ellis  loaded  a  car  of  poultry,  designating  the  Bank 
of  fvlansfield  as  consignor  and  consignee,  and  initialled  the  bill  of 
lading  Iximself.   The  snipment  arrived  in  llevi   York,  and  on  February  15, 
1935,  Daiiziger's  organizatio::  rendered  an  account  s-ales  showing,  "Sold 
for  account  of  Dave  Ellis  Produce  Company."   Such  statement  shows 
that  the  particular  shipnent  resulted  in  an  overdraft  of  4-491.51,  from 
whic.  was  deducted  a  credit  due  to  Dave  Ellis  Produce  Company,  and  to 
which  was  added  an  old  overdraft,  "laking  the  accountt  stated  aainst 
the  Dave  Ellis  Produce  Company  in  the  sum  of  |8'79.14.   Thereafter,  on 
February  19,  Danziger' s  organization  telegraphed  Ellis  with  r-^^ference 
to  another  ship  -ent,  and  thereafter  he  received  further  inquiries  as 
to  the  S''ipping  of  additional  poultry.   Ellis  never  paid  Danziger, 
nor  his  organization,  the  amount  of  the  overdraftsi   There  was  some 
testimony  by  Ellis  thut  Earp  conferred  with  him  with  reference  to  the 
overdraft  which  he  owed  to  DarVzlger,  and  likewise,  some  evidence  of 
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letters   written  by  Karp,    on  behalf  of  Danzlger's   orp^anization,    to 
Ellis,      Thereafter,    Daiizig'^r   asBip;ned   his    claim  to  his   niece,    the 
Plaintiff,   Mrs.    Adolph  'F'eicke,    and   soui3;ht   to   collect    from   the  defend- 
ant.   Bank  of  ^/iansfield,    Missouri,   by  an  attachment  suit  making  an 
Illinois   bank,   where   the   Defendant   had   a  deposit^    a   garnishee. 


Plaintiff,   without   a    trial,   had   obtained  a    judgment   in  a   Justice   of 
the   Peace   Court,    and  such  case  was   appealed   to   the   City  Court   of 
Kast   St.    Louis.      The    case  was  tried   oy   the   Court,   v/ithout   the    inter- 
vention  of   a   jur:'-. 

"'~''  It   is    contended    by  the   defendant   that   tne    Covirt  erred   in 

enterin^^;   an   Order   r^quirln;-;   the   defendajit   to    file  with  the   Clerk,    all 
papers    and   instruments   in    its    possession    and  under    its   control,    bear- 
ing   on  the    issues   in  the   case,    such  pacers   and   instri^ments   to  be 
impounded  by  the   Clerk  of   the   Court;    that   the   Covirt   also  erred   in 
granting  the   plaintiff's   F,!otion   tn  exclude   all   the   evidence   and 
exhibits   relative    to  Karp    (who  was   not   a  witness,    althou2;h  reff^rred 
to    as   such   in    the    Order   of  the   Coi^rt )  ;Vfchat   the   Court    likevvise   erred 
in    renderin-'i;    jud'jmpnt   in   favor   of  plaintiff   and    against   the   defend- 

^ant,    because    the    .iudginent   of   the    Go'^rt   was      gainst    the  -iranlfest  weight 

\ 

of  tee  evidence^     In  viev;   of  wiiat  Y/e    l-Rve    to    say  in   this   opinion,   we 

deem  it   advisable    to   consider  only   the    latter   contention,   of  Defendant. 
The   bill   of   lacing   in   which   the    Defendant   Bank   v/as   inade   both 
consignor  and   consignee,    is  merely   a  contract   betv/een   the   shipper  and 
carrier,    and   is  not  con-lr'sivn    of  any  other  transaction   ( RUPf'^  v. 
KIKG-RICHARDSON  CO.,    311    111.    513j    CHI.     R.    I.    &:   P.    H.    CO.    v.    EIGHTH 
AMERICAN   COLD    ST 0 RACE   CO.  .    244    111.    App.    522j    TTIlj:   CA^'LO?   F.    ROSFS.      IL/'r^ 
177   TT.s.    655",    9   A''^'-:^.    JUKISPffliDEWCE,    674,    Paragraph  414.)      The  *Svi- 
dence  before   the   Court   clearly  established   that  the  bill   of  lading 


was   given  merely  as    security  for  payment  of  the  draft;, ..attache^^ 

As   a  matter  of  fact,    the  evidence   in  this   case,    insofar  as 
the   defendant.    Bank   of  Mansfield,    Missoiiri,    is   concerned,    and   its 
status    in  the    transactions   between    Ellis   and   Danziger,    or  Danzlger'g 
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cr'tanization,  i.s  positive,  and  teRtimony  vidtli  reference  thereto  is 
Virtually  'onimpe ached  and  uncontradicted.   vVhlle  ordinarily  we  would 
not  interfere  with  the  conclusion  of  the  Court  if  there  was  any 
evidence  to  sustain  the  contentions  of  the  Plaintiff,  Wnore  the 
evidence  is  direct,  positive,  and  uncontradicted,  it  cannot  be 
disregarded  and  rejected  by  the  Court  in  the  deter-nlnati on  of  the 
riprl 


.ghts  of  the  parties  before  it /KELLY  v.  JONES.  290  111.  37^^ 


The  Record  establishes,  without  ccntradlctlon,  that  the 
defendant.  Bank  of  ^'ansfield,  f.lissonri,  received  no  payments  or 
benefits  whatsoever  from  Danzig'-^r;  trat  Danziger  continued  to  rnalie 
payments  to  Ellis;  and  that  the  bill  of  lading  was  made  in  the  name 
of  the  BanV:,  as  consignor  and  consignee,  for  security  purposes  only. 


We  state  as  a  finding  of  fact  of  this  Court  the  fiecord  signally  fails"""'- 

[  to  show  any  course  of  dealing  between  the  Bank  of  Mansfield  and  Dan- 
ziger,  or  any  "joint  adventure"  by  the  Bank,  which  could  justify  a 

\    recovery  by  Danziger,  or  his  assignee.   Under  the  circLtmstances,  the 

1 

I    assignee   would   take   the   choses   in   action,    subject   to  all   defenses 

I    against    the   assignor    (REESE   v.    SANITARY  PI  ST.    OF  CfilCAJO,    272   111. 

'    App.    315;    AKGRLINA    COUNTY  LI3MB~:R   CO.    v.    wlICFiaAM   CSNTRAL   R.    CO.. 

252   111.    App.    82). 

I  >  P/e  -(nust,  therefore,  conclude  that  the  judg-ment  of  tae  City 

5  Court  of  East  St,  Louis  v?as  erroneous.   Such  judgment  Is,  therefore, 

I   reversed,  and  judginent  is  entered  here  in  fa'"or  of  the  defendant, 

I  Bank  of  Mansfield,  Missouri,  and  as  against  the  plaintiff,  Mrs. 

I  He i eke. 

Reversed,    and   jud;gment  entered  here. 
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PETER  KUTRZEBA^       )  ,A 

Appellaaf,   )       APPEAL  FR0k 

JO^HKJtEWSKI,      I  )      /      aOC^  COUNTY,    .      ,,-  , 


MR,  JUSTICE  0»0ONI^©a  DELIVERED  TH5J  OPINION  OF  THE  COURT, 

Plaintiff  brought  an  action  against  defendant  to 
recover  damages  for  personal  injuries  claimed  to  have  been 
sustained  by  his  through  defendant's  negligence  in  driving  his 
automobile  which  struck  and  injured  plaintiff  as  he  was  crossing 
the  street  from  a  street  car  from  which  he  had  alighted,  and 
before  he  had  reached  the  ourba  There  was  a  Jury  trial,  a  verdict 
and  jud^ent  in  defendant's  favor  and  plaintiff  appeals. 

The  record  discloses  that  about  9:45  p,  m, ,  October  19, 
1938,  plaintiff  who  was  then  about  58  years  old,  boarded  a  street 
oar  near  his  home  in  the  southwest  part  of  the  city.  The  street 
car  was  traveling  northeasterly  on  Archer  avenue  and  when  it 
reached  Poplar  avenue,  an  intersecting  street  which  was  near  his 
place  of  employment,  plaintiff  alighted  from  the  street  car  from 
the  front  door  which  the  motorman  had  opened  to  permit  passengers 
to  alight,  Ae  he  was  walking  towaard  the  southerly  curb  of  Archer 
avenue  he  was  struck  and  injured  by  the  right  front  headlight 
of  defendant • s  automobile. 

Plaintiff's  evidence  is  to  the  effect  that  he  had 
reached  a  point  i^ich  was  about  2  feet  from  the  curb  when  he  was 
struck,  while  defendant's  position  is  that  he  was  driving  his 
o&r  at  from  15  to  20  miles  an  hour  and  about  200  to  300  feet 
behind  the  street  car  when  he  saw  it  come  to  a  stop  at  Poplar 
avenue  and  plaintiff  alight  from  the  street  car;  that  there  was 
another  automobile  in  tronX   of  defendant's  and  that  the  street 
car,  after  the  pas-engere  alighted,  started  up  and  the  automobile 
ahead  of  defendant's  continued  without  stopping,  as  did  defendant; 
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thftt  plaintiff  had  stepped  up  on  the  ourh  which  was  about '5  or 
6  Inches  high,  fallen  backwards  and  struck  the  right  front 
headlight  of  the  automobile. 

The  motorman  and  plaintiff  gave  testiaony  to  the  effect 
•  that  plaintiff  was  struck  before  he  had  reached  the  curb  -  about 
2  feet  from  it,  Clarence  Rhinehart,  a  police  officer  who  was 
driTing  an  automobile  in  the  line  of  his  duty  northeasterly  in 
Archer  avenue,  and  some  distance  behind  defendant's  automobile, 
also  gave  testimony  which  to  some  extent  corroborated  the  testi- 
aony of  plaintiff  and  the  motorman.     s,. 

The  answer  filed  by  defendant  to  the  complaint  denied 
any  negligence  and  alleged  that  "plaintiff  alighted  from  the 
street  car  in  the  middle  of  the  block  rather  than  at  the  inter- 
section; "  that "plaintiff  Jumped  off  the  street  car  while  it  was 
in  motion  and  into  the  path  of  the  defendant's  automobile." 

Plaintiff  contends  defendant's  proof  did  not  correspond 
with  the  allegations  of  his  answer  filed  to  the  complaint  -  a 
variance  between  the  allegations  of  defendant's  answer  and  hie 
testimony.  If  there  was  any  merit  in  this  point  it  is  not  saved 
because  there  was  no  suggestion  made  on  the  trial  that  there  was 
any  such  variance. 

Plaintiff  further  contends  the  verdict  is  against  the 
manifest  weight  of  t&e  evidence.  We  think  this  contention  must 
be  sustained.  We  do  not  discuss  the  evidence  further  for  the 
reason  that  we  think  what  we  have  heretofore  said  is  sufficient, 
y  This  court  has  the  power  and  the  duty  to  set  aside  a  verdict  and 
Judgment  where  the  court  is  of  opinion  the  verdict  is  against 
the  manifest  weight  of  the  evidence. -This  has  long  been  the 
established  law  in  this  state.  One  of  the  most  z*ecent  cases 
passing  on  this  point  where  the  subject  is  thoroughly  gone  into 
is  Corcoran  v.  City  of  Chicago,  373  111,  567, where  the  Judgment 
of  this  court,  296  111,  App,  645,  (abst, ),  was  affii^ed. 
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Since  there  must  be  a  new  trial  we  think  we  ought  to 
say  there  was  no  prejudicial  error  In  what  the  court  did  In 
examining  plaintiff  as  to  his  ahlllty  to  speak  the  English 
language  (now  probably  the  American  language  Carl In  v.  Millers 
Motor  Corp.  265  111,  App,  353)  or  in  questioning  some  of  the 
Jurors  as  to  their  ability  to  understand  the  Polish  language, 
(Questions  on  the  latter  subject  should  not  have  been  asked  but 
we  think  plaintiff  was  not  prejudicially  affected.  We  are  further 
of  opinion  there  was  no  err-or  in  admitting  defendant's  exhibit 
1  which  was  the  receipt  given  to  defendant  by  the  hospital  for 
money  he  had  paid. 

For  the  reason  that  we  are  of  opinion  the  verdict  ie 
against  the  manifest  weight  of  the  evidence,  the  Judgment  of  the 
Superior  court  of  Cook  County  iis  reversed  and  the  cause  remanded 
for  another  trial, 

REVERSED  AND  REMANDED. 

McSurely,  P,  J,,  and  Matchett,  J,,  concur. 
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THE  HOME  INS0iANCE  CflCPANY,    a        ) 
CorporatloEj/  ^^-^v^  /  ) 


THE  YELLOW  CAB   COMPANY,    a 
Corporation, 

Apjfellant, 


yn  r\ 


f  APPEAL  FROM     /     /      ^f  / 
NICIPAL  jioURT       ^ 


OF  CH|/6a00, 


MR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINKJU  OF  THE  COURT, 


January  5,  1939,  plaintiff  brought  an  action  against 
defendant  to  recover  #128,64  which  it  claimed  was  due  it  from 
defendant  by  reason  of  the  fact  it  had  paid  William  Sheriff,  one 
of  its  policy  holders,  that  amount  on  account  of  property  damage 
to  his  automobile  occaeioned  by  the  negligence  of  defendant  -  that 
plaintiff  had  been  subrogated  to  the  rights  of  Sheriff,  Defendant 
denied  liability  on  the  ground  that  Sheriff  had  brought  a  suit 
against  it  to  recover  for  personal  injuries  and  property  damage 
of  #178,64  which  resulted  from  a  collision  between  Sheriff's 
automobile  and  one  of  defendant's  cabs,  and  that  defendant  had 
settled  the  matter  in  full.  There  was  a  trial  before  the  oourt 
without  a  jury  and  a  finding  and  judgment  in  plaintiff's  favor 
for  |123#64,  (The  |5  difference  between  the  amount  of  the  claim 
and  the  amount  of  the  judgment  is  nowhere  explained, ) 

The  record  discloses  that  October  13,  1936,  William 
Sheriff's  automobile  and  a  cab  belonging  to  defendant  company 
collided,  as  a  result  of  which  Sheriff  claimed  he  had  received 
personal  Injuries  and  the  automobile  had  been  damaged.  Some  time 
prior  to  the  accident  plaintiff.  The  Home  Insurance  Company, 
issued  its  policy  covering  damage  to  Sheriff's  automobile  which 
is  referred  to  as  a  :50  deductible  policy.  The  day  after  the 
accident  an  attorney  for  Sheriff  notified  the  cab  conqpany  he  had 
been  retained  to  represent  Sheriff  and  claimed  an  attorney's  lien, 
October  24  the  insurance  con^jany  settled  with  Sheriff  by  paying 
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him  1128, 64, the  amount  of  property  damage,  |178,64  lees  $50 
deductible  under  the  policy,  January  .81,  1937,  Sheriff  by  the 
same  attorney,  brought  an  action  in  the  Circuit  Court  of  Cook 
County  against  the  Yellow  Cab  Company  and  the  driver  of  the 
taxi  to  recover  the  #178,64,  and  for  personal  injuries  the  ad 
damnum  w&a  #20,000,  March  6,  1937,  the  suit  was  settled  by  the 
oab  company  paying  Sheriff  1|900,  It  took  from  him  a  written 
document  by  which  he  released  and  discharged  the  Yellow  Cab 
Company  from  "all  claims  and  causes  of  action  ***  and  particularly 
of  and  from  all  claims  and  causes  of  action  for  or  by  reason  of 
all  injuries  and  damages  of  whatsoever  nature  now  known  to  me 
or  ^Ich  may  hereafter  develop  by  reason  of  an  aociaent  happening 
on  the  13th  day  of  October,  1936  at  Clybourn  and  Fullerton  Aves, " 
Kie  release  was  delivered  to  the  cab  co^any  and  on  that  date, 
March  17,  1937,  it  issued  its  check  for  ij?900,  payable  to  Sheriff 
and  to  his  attorney,  on  which  check  was  written  "In  full  settlement 
of  all  claims  against  the  Yellow  Cab  Co»  a  Corp. "  and  particularly 
mentioning  the  accident  of  October  13,  1936,  The  check  was 
endorsed  by  Sheriff  and  by  his  counsel.  Over  the  endorsement 
appeared  the  following:  "The  receipt  and  acceptance  of  this  check 
is  acknowledged  in  full  and  final  settlement  of  the  claim  or 
account  stated  hereon* " 

The  complaint  filed  in  the  Circuit  Court  by  Sheriff 
against  the  cab  coa5)any  and  its  taxi  driver  above  referred  to, 
set  up  the  collision  that  occurred  October  13,  1936,  the  claimed 
personal  injuries,  and  the  damage  to  the  automobile,  one  paragraph 
of  the  complaint  being:  ••7,  That  by  reason  of  the  foregoing  the 
aforesaid  automobile  of  the  plaintiff,  yvilliam  Sheriff,  was 
greatly  damaged  and  broken  to  the  extent  of  One  Hundred  Seventy 
Eight  Dollars  and  Sixty  Four  Cents  (|178,64),» 

fhe  Circuit  court  action  involving  all  of  Sheriff ^s 
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olaliBs  against  the  taxi  company  having  been  settled  In  March, 
1937,  nothing  further  appears  until  a  year  and  a  half  afterward, 
viz.,  August  11,  1938,  when  an  attorney  representing  plaintiff 
insurance  coB^any  wrote  a  letter  to  the  cah  company  in  which  it 
stated  it  had  been  subrogated  to  the  rights  of  William  Sheriff 
growing  out  of  the  accident  of  October  13,  1936;  that  plaintiff 
had  been  advised  the  action  had  been  settled  and  that  counsel 
for  the  insurance  company  was  informed  the  Yellow  Cab  Company 
would  take  care  of  the  interest  of  the  insurance  company, 
Plaintiff's  claim  not  having  been  paid,  the  instant  case  was 
brought, 

defendant  contends  it  settled  all  claims  arising 
out  of  the  accident  when  it  paid  the  |900  to  Sheriff  and  took 

,/  his  release.  And  the  argument  is  that  since  plaintiff  says  at 
that  time  the  attorney  who  represented  Sheriff  also  represented 
the  Insurance  company,  notice  to  him  was  notice  to  the  plaintiff 
insurance  company;  that  defendant  had  ao  notice  or  knowledge  of 
the  claimed  interest  of  the  insurance  company  and  therefore  the 

'^    release  is  a  bar.  We  thiiUc  the  contention  must  be  sustained 

on  the  ground  that  the  finding  of  the  trial  court  is  against  the 
manifest  v/eight  of  the  evidence. 

Sheriff,  called  by  plaintiff,  testified  that  shortly 
after  the  accident  he  was  visited  by  a  representative  of  the  cab 
company  at  the  hospital  and  a  number  of  times  thereafter;  that 
he  had  employed  an  attorney  to  handle  the  case;  that  afterward 
he  and  hie  wife  called  at  the  cab  company's  office  and  settlement 
waa  discussed;  that  they  offered  to  pay  for  the  time  he  had  lost 
from  work,  plus  about  |100  for  injuries;  that  he  was  to  be  paid 
the  doctor  and  hospital  bills  and  the  damage  to  his  automobile; 
that  several  months  after  his  suit  was  brought,  he  settled  the 
matter  by  executing  the  release,  as  above  stated.  His  attorney 
was  called  by  plaintiff  and  testified  that  about  a  month  after 
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the  accident  he  discussed  with  Mr,  Gard,  representing  defendant, 
the  question  of  settlement;  that  he  told  Mr,  G-ard  he  represented 
Sheriff  in  his  claim  for  injuries  and  also  represented  the 
insurance  company  which  at  that  time  had  paid  Sheriff  hie 
property  damage  under  the  policy.  That  afterward  they  agreed  to 
accept  1900  with  the  understanding  that  the  cah  company  would 
pay  the  insurance  company  about  |120, 

On  the  other  hand,  Gard  testified  he  had  been  employed 
by  the  cab  company  about  20  years;  that  be  had  talked  with  Sheriff 
and  his  wife  about  January  85,  1937,  when  there  was  a  suggestion 
that  the  case  be  settled  for  |350  -  afterward  the  amount  was 
increased  to  |500;  that  aftervrard  Mr.  Sheriff's  employers  had 
called  and  asked  that  the  Blatter  be  disposed  of;  that  no  mention 
wag  made  of  the  insurance  company's  claim  of  subrogation  or 
otherwise;  that  when  the  attorney  was  settling  the  case  in  the 
Circuit  court  suit  nothing  was  said  about  the  rights  of  the 
insurance  company;  that  if  he  had  discussed  the  question  of 
subrogation  with  counsel  there  would  have  been  a  different  sort 
of  release  prepared  and  the  printed  form  would  not  have  been 
used;  that  in  such  oases  they  never  settled  matters  piecemeal. 
Upon  a  careful  consideration  of  all  the  evidence  in 
the  record,  and  taking  into  consideration  the  fact  that  the  trial 
Judge  saw  and  heard  the  witnesses,  we  are  of  opinion  that  when 
all  the  evidence  is  considered,  much  of  which  was  written,  the 
finding  in  favor  of  plaintiff  is  against  the  manifest  weight  of 
t/   the  evidence.  When  Sheriff's  case  was  settled  and  the  #900  paid 
to  him,  the  complaint  specifically  claimed  |178,64  the  amount 
of  the  damages  to  his  automobile.  There  can  be  no  doubt  that  the 
parties  understood  they  were  settling  all  claims  involved  in  that 

action. 

Since  the  casfe  was  tried  before  the  court  without 
</  a  Jury  the  Judgment  will  be  reversed  without  remanding.  Ebbert 
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▼.  Met«  Life  Ins.  Oo. .  369  111,  306;  Kahler  v.  Marohl .  507  111, 
App.  23,  The  Judgment  of  the  Munloipal  court  of  Chicago  is 
reversed* 

JUD&MENT  REVERSED, 
McSurely,  P.  J,,  and  Matchett,  J,,  concur. 


'  G»Q©ral  niimber  9258. 
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ISJ  "i  is  A?f  2ELATS  GOUTiT 
OF  IIXIHOIS 
■miRD  DISTRICT 
OCTOBIE  TWM,   A^.  B.    1941. 


?BOPI£   ex  i-el,    JOHil 
AppeliTffi-', 
-vs- 


of  tiie  City, 61  Jtauuton, 
Macoupin  Og/tint7,   lllixioiB, 

ilppellant. 


'''"ud. ,n  o  Pre? s  i  d i  a*: » 


HAYES,'?.    J. 

Prior  to  January  2»    194C,   i..ust(a:rd  ^axiididge  was 
ezaployea  by  the  City  of  Staunton,   Illinois,  es  line  i;ian 
and  cMef  ©lectriclan.     On  Dec©aber  15,   1939,  the  oity 
oouncil  of  the  city  of  Staunton  passed  an.  ordinance  over 
the  Mayor's  veto,  v/bicli  ordinance  provided  that  all  regular 
employees,   es  distiiigtiisli©<ll  froa  city  officers  or  casual 
employees,   should  'De  hired  by  tke  city  council  and  tiiat 
persons  holding  such  positions  at  the  time  the   ordinano© 
was  passed,   siioulc.  hold  ttieir  poaitioas  during  the 
pleasure  of  tiie  city  oouncil  until  tnat  body  shouM 
replace  then  v?'ith  new  osiployees.     A  provision  Mas  rjB.de 
for  applications  to  ue  sifide  to  the  city  council,   in  writing, 
by  persons  desiring  employment.     On  January  2,    1940,   Joiin 
Faulstlch,   relator  iie.rein,  filed  his  application  for   the 
position  then  held  by  3andidt;e,  and  on  the  same  date  his 
application  was  accepted  by  the  city   council.. 


.— .ri^brt--- 
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At 

Ou  Janiiary  6,   1940,   Faulstich   presented  hiaself 
for  work,   but  he  was  refused  employment  on  the  order  of   tiie 
l^yor.     On  January  11,   1940,   the  People  on   the  relation  of 
Faulstich   filed  a  petition  for  vrrit  of  siandamus  in  the 
C/lrcuit  Court  of  Macoupin.  County  agaiat't  the  ilayor,   williaia 
B,  MoBrien,  praylag  that  th©  writ  ahould  issue  to   coiapel 
him  to  reaove  SariMdge  aiid  to  perait  i'auLsticii  to   .porfona 
the  duties  as  line  man  artd   chief  electrician  for  the  city 
of  Staunton.     The  defendant  filed  a  motion  to  strike  the 
petition,  which  wme   oYorrulefi  hy  the  trial  court.     The 
defendant   then  filed  an  answer  to  the  complaint  which  was 
stricicea  on  raotioa  of  the  relator,   and  tho  default  of  the 
defendexit  vifas  entered.     The  Court  entered  a  final   juclgaent 
ordering  the  ousster  of  Sandidg©  and  coapelliag  the  defendant 
to  permit  the  relator  to  perform  the  duties  of  line  man 
and  chief  electrician  for  the  city.     An  appeal  has  bejea 
brought  to   this  Court  from  that  Judgaieat. 


Appellee  herein  cites  numerous  eases,  holding 

tliat  under  the  statutes  of  tJiis  3tat©  the  .power  to  appoint 

officers  of  a   city  is  vested   ia  the  laayor  of  a   city,    subject 

to  the  approval  of  the  city  council,  and  therefore  arj^ues 

that  th©  ordinance  passed  by  the  '^ity  Council  of   the  City 

of  Staunton  is   invalid,  because  it   conflicts  witla  the 

procedure  outlined  in  the  statute  and  those  decisions. 

Bullis  V.  City  of   Ghicaro,    235   111.   472;   !loon  v.   Mayor, 

130, 
214  111.   40;  People  v.   McCann,    247  I11.A43.      This   ;ir,sumcat 

overlooks   the   distinction  between  city  officers  and   employees, 

a  distinction  which  the  ordinfmce  expressly  recognizes. 

Appellant  on  the  other  imnd    cites  cases  holding 
that  a  city  council  has  power  to  contract  for  eertain  types 
of  services  wnich  are  incidental   to  the  perfonaance  of 
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jaunicipal  functions,  but  these  cases  are  likewise  not  in 
point.  In  none  of  tiiera  does  it  appear  tkat  an  iseue  v/as 
raised  conceraini^;-  the  laethod  of  appoiiitaesit. 

'fe  have  carefully  searched   the   st-.tutes  of  this 
state  and  the  decisions  of  the  ootacts  of  review  constraing 
thea,   and  have  foand  no  authority  directly  in  point,      'while 
oxpress  provision  is  lasde  for  the  appoiataent  of  muaiclpal 
officers   (111.  Rev.  Stats.   1939,   Gh.   24,  P.   86)   no  provision 
is  :!3ade  for  the  employment   of  regular  ©.nployees  of  a  city. 
Section  65  of  tlie  Gitle®  end  Tillages  Act,   however,   does 
grant  power  to  the  city  council  "to  control  fixiauoGS  and 
property"   of  the  city.   111.   Hev.   Jtats.  Ch.  24,  Section  65,    ^/.o^T 
It  would  seea  froa  this   provision,   therefore,   that  the 
neoessary  power  of  appointing  esaployees  to  carry  out  the 
duties  iiaposed  therein  should  be  implied  and  would  vest  in 
■the  council  itself  unless  delegated  to  the  laayor  by  ordinance 
pursuant  to  the  provisions  of  Section  24  of   the  secae  statute, 
Illinois  Hevieed  Statutes  1939,  Chapter  24,  riection  24. 
This  result  is   supported  by  the  general  pil©  that  the  power 
of  appointment  Is  regarded  as  on©  of   the  prerogatives  of 
sovereignty.  People  ex  rel  ilallas  v.   Krupicka,   279  111. 
App.  269,   and  "whenever  a  pov&v  is   conferred  upon  a 
nunicipal  corporation  by  the  Legislature,  aM  no  officer 
or  person  ia  espressly  authorized  to  exercise  such  power, 
the  coritaon  oouxicil  of  the  nunioipality   is   the    only  authority         '^'^'~ 
*ieh  can  exercise  it,"     Me   riuillia  on  Mmiiclpal  Corporations 
(Second  i.d»)   Voluxa©  2,  page  158. 

The  jud^ent  of   the  Circuit  Court  of  Macoupin 
County  is  therefore  affirmed. 


JODGIIEMT  AFFBl'SD. 
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Go-Partner  a/ doltif,  busijiess 
HELIA3LE   FtTHNITGHB  ^PMP^M*, 
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BOH  POlftTl,   et  &!., 
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Tills   is  an  appeal    froa  a   judgaont  of  the  Circuit 
Court  of  3aji^$moa  Couatj'  by  G-lenn  Hogero,   George  /leanol,  aad 
Doa  Powell,  deferKiaats-appellaata,    fin-fiirig  thcKs  guilty  of 
©ont^ptpt  of  court  for  violating  the  teras  of  an.  injunetloa, 
in  vuliich  th®  punisiaiaent  I'or  each  vms  fixed  at  conf laeiaeat 
in  the  TandaXia  State  ?ana,  for  a   period  of  six  ;;iDnth3, 

I'he  tibre©  aefead&iits,  prior  to  i'aj  3,   19A0,   had 
been  employees  of  th&  Stera  Ftimlture  Costpeny,  whicu  consisted 
of  iiarry  li.   ^tera  sad  Saa  3t«rix,  partners,      Tiie   said  three 
defeiidaats  were  mer:nbers  of  the  Chaurfeurs,   Teaiasturo,   :ielperc 
tJaion  #532  of  Spy  lag  fie  Id,   Illinois.     On  my  13,    1940,  a  strike 
on  said  f inn  was  called  by  said  Unlori.  and  its  .-.-ieubers.     On 
the  l^tJi  day   of  ;.:ay,   1940,   this  suit  was  filed,  &xui  an  injunc- 
tion obtained  agaiast  said  Uaios  and  certa.la  of   its  inenbers. 
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including  the  thro©  defendants.     Cn  J'.mB  20,   1940,   the 
plaintiffs  filed  tii©ir  v^^rif led  i>etiticii  for  u  rule  directed 

agaiuat  the  defeatlanta  and  otliers,    to  show  cans©  wiiy  they 
ehotild  not  be  held,  in  oontempt  of  coxxrt  foi*  aii  attfielc  coa- 
jaitted   ay   uliem  on  tia©   person  of  Floyc  Clayton,   an  cirsploye© 
of  the   -Sterns  Furnlturcj  Gegapeny, 

Tli©  STldi&ae©  diselosQS  tMt  stiortly  after  the  strike, 
trucks  laaking-;  deliveries  for  the   fiiralture  coapanj  te-ore   followed 
hj  foxmsr  tgaplojees  awi  tli©ir  sjmpatMsers  in  autosj^biies, 
raaglag  in  nuaber  froEi  six  to  ©iriiteea.     Wheii   tixe  trucks  wo-.-.M 
stop  to  smkB  deliveries  of  the   fui'iiiture,    ihe.  eaplojees  iwuld 
obBtruct  the  deliveries  aM  tlar^aten  aM   ooerc©  the  custossers 
of  the  ccmpaay  so  that  they  ivould  refuse  to  accept  the  cieliverles. 
The  three  viefeadaats  weat  to  the  hor.m  of  Floyd  Clayton,   who 
roaained  aa  ©aplo/e©  in  the  i'-t^rn  Furniture  Coiap&ay,   to  induoe 
i5i-,3  tiy  go  on  strike  with   tliem  an'vi    join  tbe  picket  line.      He 
refused  to  do  so  and  vma  told   by  them  tiirtt  'hb  would  be  sorry. 
Siiortly  tfeero&fter,  at  three  o'clock  one  aorning,  while  Clayton 
and  his  fa^iily  v;&t&  fesleep,  a   sliot  v/as  fired  into  the  roar.i  in 
^ich  hto  slept.     On  .Tuns  19,   the    three  defendants  assaulted 
tiie  said  Olayton,  gave  iiiii  a  ss¥®r@  beating »  ^^-<-^  left  him 
uaconssious*     He  was  taken  by   tlie  police  to  tlxe  iiospital  where 
hia  ^^foimds  were  sewed  up  and  it  >;a.3  found  that  lie  suffered  a 
eoncussion  of  the  bra5.n. 

It  apfvears  froa  the  record  tliat  prior  to   this  l&lx>r 
trouble,    the  three  d eferidaa ts  and   Clayton  were  frieadly  towards 
each  otiier,   and  all   were  apparently  good  citizeiis, 

Coiaplaint  is  laad©  tiiat  tn©  punisliirieiit  is   excessive, 
Appellsnta  contead  that   it  should   b€i  treated  as  an  ordinary 
assault  aac   battery  case.      The    violeaoe  dare  vfas  excessive  as 
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well  as  unlawlUl* 

Our  S\ipr©me  C<MTt  Ms  laid  down  tiitis  rule,   blMiag  on 
til©  Gova^t,   tliats     ^Tim  law  is  w©!!  settled  ttmi  a  court  of 
Chaaoery  say  impose  a  fin©  a  lose  for   Ui&  violation  oX"  an  injunction 
and   oorjait  th©  party  vmtil   the   fin©  and  costs  ai«©  paid,  or,    in 
_it@  disoretloa,  iiay  fix  a  fi^fiaite  period  of  ImpriBoim&nt,  eithar 
witli  or  ■»?ltliOMt  6i  fiae,     Tho   oo^irt  ^i^i^asutlng  the   iajuaction  is 
aeeessarllj  isTested  witii  lar-'e  ai&creticm  ia  enforeiag  obfediea©© 
to  its  aaMate,  &n&  upon  proceedlags  for  attacii^wat  for  its 
Yiolstion  th®  extent  of  th©  fia®  aaa  iaprisomssrit  to  be   iafiict@d 
as  a  ptmislMeat  for  the  eoateapt  r«sta  ia  tb©  souxid  legal 
dlaoretion  of  tiie  court  itself.     Hake  v.  Tlie  People,   230  111,   174. 

'flm  puniBhiMUt  Ijaposed  ia  a  ooiite^ipt  proceeairjt;  is 
not  jieoessarllj  tested  by  the  peiBlties  provided  for  criaiaal 
offeaaes  or  a   slsiilar  aat\ir@,     Vmm  v.  The  People,    ibid. 

It  isay  be  that  tiie  Jistabars  of  tliis  Unloa  ^^mre  well 
justified  ia  the  «i©iaaad;s  they  w&t@  aaKiag  for  a  nlgiier  wag©. 
In  ■vim?  of  tile  «€v©nolrig  cost  of  livL-ag,     Tlae  tread  of  public 
poliey  in  this  country*  1&   to  give  the  v.'as€  earner  a  ^age  Uiat 
will  ;>®3:Talt  iiis  and  iiis  faiiil/  to  11  v©  on  a  higher  standard 
thaa  In  tiiii  psast.     Our  soverasasnt  has  imfie  considerable  prosprese 
to  briag  this  about  ia  a   iQiyful,   peaceful  Vsfay ,  but    the  aofeadaats 
1^10  teke  thi&-  law  Ie  tMeir  owa  liaiids  and  ooimit  ^anlawful  acts  of 
Yioleno©  tttirt  a  Isadable  ©a'u®®  ratiier  thmx  help  it,  «ufi   aaist  to© 
held  resaonsFbi©  tor  tii®ir  linlam^ul  aets  of  violence. 


lie  ar®   of  the  oplaioa  that  tlie.  ©vliieace  clearly 
preponderates  in  fevor  of  Van   fiiKliaf;  of  the  court  below,  'but 
lii  View  of  (iefeniaatis  having  been  law~abiding,worl£ine;  ^asn  u? 
t©  the  tia©  of   the  oaae,_,iE^^jUiestlCfeE,  aufi  tl^  ciroujastance  that 
thejy  w«r®  wnaer  k  strain  at  that  time,  we  feel  tJtet  an  iaprlscmaient 
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for_a_j^erloa  of  three  laoiiths  will  a^ly  viadicate  the  law,  wheroaB 
an  ij^rlsoamont  of  six  moaths  es  fixed  by  the  trial  Court,  wocild 

k©©p  Um  defeadantE  awaj  from  thmtr  i8oric,aaf,„fjpi,4i4.^s^^uM«^ 
Ta@  additional  thr«®  s»atlis  would  result  in  aoK*   iiai^  than  good. 
W©  rial   that  the  seateaee  should  be  j^^diried  ;30  aa   to  sake  the 
t®3ra  of  impriaoaaeat   three  mmths  rather  than  six  aonths. 

For  that  reason  ve  reverse  axid   rer^xiia  the  c&hb  to  the 
Trial  Coijirt  with  direetloris  -to  aodlfy  tim  Bmi%&xic<&  fixi:is.^tu& 
impri soasaent  for  a  period  of  three  months. 


Rmtrnm  aid  ^lansiD  mm  DTBMCTxom, 
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Edward  P.  HeCsel  an|:  JBiH'na  Alms, 
Administrators  of  the  Estate  of 
John  Frederick  Hessel,  Deceased, 

Def endan t  s-Appell e  e  s . 
Fulton  J: 


October  Term,  A.D.  1941 


from 
rcliit   Court 

paign   County. 


11I.A.  654^ 


Wllllaia  K.  Galeener,  Appellant  in  this  Court  and 
Plaintiff  below,  brought  this  action  in  the  Circuit  Court 
of  Champaign  County  to  recover  for  services  rendered  John 
Frederick  Hessel  during  his  lifetime  covering  a  period 
from  July  1,  1931  to  December  31,  1935.   The  Appellant  was 
employed  first  by  Hessel  under  a  written  contract  begin- 
ning March  1,  1929,  to  the  end  of  the  calendar  year  at  a 
salary  of  |125.00  per  month.   A  further  written  contract 
provided  for  employment  during  the  year  1930  at  a  salary 
of  tl43.50  per  month.   After  1930  Appellant  continued  in 
the  employment  of  Hessel  without  any  new  written  contract 
until  December,  1935.  During  the  first  six  months  of 
1931,  he  was  paid  |143.50  per  month.   From  July  1,  1931 
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to  December  1932,  he  was  paid  #15. 00  per  week  and  from 
December,  1932  to  October  5,  1935,  he  was  paid  the  8uhi  of 
$6.25  per  week.   On  a  trial,  the  Jury  found  the  Issues  fop 
the  Appellees,  and  It  is  from  a  Judgment  on  such  verdict 
that  the  Appellant  brings  this  appeal. 

The  suit  was  started  in  1936  during  the  lifetime  of 
Hessel,  and  the  complaint  as  filed  consisted  of  three  counts. 
The  first  two  counts  charged  slander,  111  treatment  and 
mental  suffering  resulting  therefrom,  upon  which  action 
abated  with  the  death  of  Hessel  in  1939.   The  third  count 
which  was  amended  after  the  substitution  of  the  Administra- 
tors of  the  Hessel  Estate  as  parties  def en  lant,  charged  that 
Hessel  agreed  with  Appellant  in  an  oral  contract  that  Appel- 
lant should  receive  the  same  compensation  for  his  services 
after  January  1,  1931,  es  was  shown  in  the  former  written 
contract  for  the  year  1930,  until  such  time  as  a  new  contract 
or  agreement  should  be  mutually  agreed  upon  between  Appellant 
and  Hessel.  The  complaint  further  charged  that  no  new  or 
different  contract  was  ever  entered  into  between  the  parties; 
that  Appellant  continued  to  render  services  up  to  December 
31,  1935,  completely  performing  the  oral  contract  on  his 
part  but  that  he  had  only  received  part  payment  on  his  salary, 
by  reason  of  which  he  had  suffered  great  loss  and  damage. 

The  answer  of  the  Appellees  sets  forth  two  specific 
defenses,  one  of  payment  and  the  other  the  bar  of  the  Statute 
of  Limitations. 
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In  support  of  his  contention  the  Appellant  submitted 
testimony  In  brief  as  follows:   The  two  written  contracts. 
A  witness,  Janet  Robinson,  who  was  eaiployed  In  the  Hessel 
office  diarlng  the  year  1930  and  until  February,  1931  testi- 
fied that  she  drew  checks  for  the  Appellant  for  the  sura  of 
#143.50  each  month  and  that  the  last  one  was  for  Febmiary, 
1931;   that  In  the  early  part  of  1931  she  overheard  a  con- 
versation between  Galeener  and  Hessel  In  which  the  latter 
said  In  a  discussion  over  the  question  of  Appellant's 
compensation,  "We  will  Just  continue  on  as  we  have  for  the 
past  year  until  I  make  a  new  contract." 

Mrs.  Kelle  lelley,  another  witness,  was  employed  in 
the  Hessel  office  from  March  1,  1931  to  September  of  the 
same  year.   She  stated  that  when  she  first  went  to  work  at 
Hessel 's  he  told  her  Mr.  Galeener  was  to  receive  |143.50  a 
month. 

Charles  Dillman,  another  of  Appellant's  witnesses, 
testified  that  he  was  employed  in  Hessel 's  office  from 
November,  1929  to  February,  1934,  and  Intermittently  there- 
after when  called;  that  Galeener  was  likewise  employed 
during  that  period  of  tlrae  and  worked  on  books,  collections, 
loans,  income  taxes  and  general  work  In  connection  with  the 
Hessel  office;   thatt  he  heard  a  conversation  between  Hessel 
and  Galeener  shortly  after  he  began  work  there  in  which 
Appellant  asked  Hessel  for  a  new  contract  and  the  latter 
replied,  "Well,  we  will  fix  up  a  contract  all  right,  but  not 
now,  later  on  possibly,  I  believe  he  said  possibly  the  next 
Sunday  or  something  like  that." 
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Homer  D.  Howard  testified  that  he  was  an  old  friend 
of  Heasel;   that  he  knew  Qaleener  during  the  time  he  worked 
for  Hessel  up  until  the  year  1936.  Also  that  Galeener  looked 
after  Hessel  at  his  home  when  the  latter  was  sick,  doing  the 
cooking  and  staying  with  Hessel  nights.   Nelle  Kelley  also 
testified  that  in  June,  1931,  Hessel  told  her  to  make  out 
the  Galeener  salary  check  for  |15.00;   that  he  was  cutting 
down  office  expense  on  account  of  the  depression.  The  ledger 
sheets  from  Hessels  office  show  the  salary  paid  to  Appellant 
froffl  June,  1931  to  Deeeraber,  1932  to  be  at  the  rate  of  $15.00 
per  week;  from  Deceraber,  1932  to  October  5,  1935,  to  be  $6.25 
per  week  or  025.00  per  month. 

There  are  many  other  bits  of  evidence  in  the  record 
that  Galeener  complained  about  the  salary  payments  made  to 
him  and  that  he  had  many  discissions  with  Hessel  concerning 
the  making  of  a  new  contract  and  about  questions  of  salary. 
This  complaint  is  also  voiced  in  the  letters  introduced  in 
evidence  by  the  Appellees.  It  is  the  position  of  Appellant 
that  no  new  or  other  contract  was  ever  entered  into  between 
the  parties,  and  that  he  is  entitled  to  the  difference 
between  $143.50  and  whatever  amount  he  received  during  his 
entire  service.   He  further  contends  that  in  any  event  he 
was  never  paid  anything  for  the  period  from  October  5,  1935 
to  December  31,  1935.   His  testimony  is  not  very  clear  about 
the  time  he  quit  although  it  ig  assumed  in  his  complaint  and 
by  his  counsel  that  it  was  the  end  of  1936.   However,  the 
witness  Homer  stated  that  Appellant  was  working  for  Hessel 
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up  until  1956,  and  there  is  no  testimony  in  rebuttal  of  this 
statement. 

On  behalf  of  Appellees  some  250  bank  checks  payable  to 
Appellant  were  offered  and  received  in  evidence  to  (show  oay'- 
ment.  A  few  of  the  later  checks  had  endorsed  on  the  face 
the  words  *In  full  of  all  demands  to  date  *•.  The  Appellant 
on  the  stand  stated  that  this  notation  was  not  on  the  checks 
when  received  and  cashed  by  him.  It  is  also  contended  by 
Appellees  that  certain  of  the  salary  checks  contained  similar 
notations  and  that  such  '7or<3is  were  erased  by  Galeener  before 
cashing  the  checks.   None  of  the  original  checks  «rere  sub- 
mitted with  the  record  in  this  case  for  inspection  by  this 
Court.   The  Appellees  rely  on  the  above  checks  as  a  defense 
to  the  clalffl  of  Appellant  In  this  case.   There  is  nothing 
in  the  record  to  show  the  reason  for  decreasing  the  salary 
of  Galeener,  or  why  it  was  so  drastically  reduced  to  a 
nominal  amount.  Vi'e  appreciate  the  law  of  Illinois  to  be, 
that  where  there  is  a  bona  fide  dispute  as  to  how  much  is 
due  and  the  amount  is  unliquidated,  a  payment  of  the  amount 
claimed  by  the  debtor  to  be  due  in  full  settlement,  if 
accepted  by  the  creditor,  is  a  satisfaction  of  the  claim, 
but  it  is  also  the  law  that  vrhere  the  amount  due  a  creditor 
Is  ascertained  and  not  in  dispute,  the  payment  by  the  debtor 
and  acceptance  by  the  creditor  of  a  less  sum  will  not  operate 
as  a  satisfaction  of  the  demand.   It  is  only  where  there  has 
"been  a  compromise  in  good  faith  of  disputed  demands,  ^here 
there  is  an  honest  difference  between  the  parties  as  to  the 
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asaount  due,  that  such  an  accord,  with  Batlsf action  is  binding.  '^ 
Snow  V  Orleahelmer,  220  111.  106.,  Faraers  &  Mechanics  Life 
Assn.  V  Galne,  224  111.  599. 

Here  there  la  no  explanation  of  the  reduction  In 
salary  nor  no  new  consideration  shown  for  the  change.  Yie 
are  inclined  to  doubt  that  the  facta  and  circumstances  in 
this  case  show  a  just  and  honest  accord  and  satisfaction  of  v/ 
the  debt  owed  to  this  Appellant,  and  therefore  believe  that 
the  verdict  of  the  Jury  was  manifestly  against  the  weight  of 
the  evidence. 

The  question  of  the  bar  of  the  Statute  of  Limitations 
was  raised  by  a  motion  to  strike  and  dismiss  the  first  amend- 
ment to  the  coiBplaint  and  passed  upon  adversely  to  the 
Appellees,  We  believe  the  ruling  i^as  correct. 

We  adjBit  that  the  testimony  for  services  due  after  the 

hit 
last  payment  on  October  5,  1935,  is  not  very  definite,  there 

is  no^  contradictory  testimony  and  when  the  entire  evidence 

is  read  together  it  does  not  admit  of  the  conclusion  there 

was  nothing  due  the  Appellant  for  that  period  of  time.  The 

verdict  ^^as  for  the  defendant.   If  there  is  enoughiS^  in  the 

record  to  show  that  the  Appellant  ^lyas  entitles  to  a  verdict 

for  some  anountj  it  was  error  for  the  Court  to  deny  the  motion 

for  a  new  trial.   Chicago  &   Alton  R.R.  Co.  v  Woolner  Distilling 

Company,  196  App.  412. 

For  the  reasons  above  indicated  the  Judgment  of  the 

Circuit  Court  is  reversed  and  retaanded. 

REVERSED  and  REMANDED. 


k 


T  ."t  n'>l!!" 


'liPo^oO 


.  b?}bru.^c: 


^JtuoilO 


.<ir 


aa8H2v:3R 


^■ 


STATE  OP  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


aeneral  No.  9284. 


BESSIE  MY  FEROUSON  &a^J.  \), 

JOM  S.    FERaiJSOH,  l/  * 


-vs- 


CITY  OF  SPRIHGPIELD,  A/ 
Municlpal  Gorpo3ra.tlony 


April  Term,  A.  D.,  1941. 


Agenda  No.  3. 


Plaintiff  Appe^€es,/)| 


Defendant  Appellant.  ) 


Appeal  from 
Circuit  Court, 
Sangamon  County. 


1  l.A.  t>i)5 


RIESS,  J* I 

Plaintiff  Appellees  recovered  judgments  for  daiaagea  upon 
verdicts  by  a  Jur*y  in  the  respective  guaa  of  |1^0  and  $500  against 
the  City  of  Springfield,  from  which  judgments  the  defendant  has 
appealed  to  this  Court. 

Plaintiff  Bessye  toy  Ferguson  alleged  that  on  the  morning 
of  April  12,  1938,  after  being  driven  to  the  curb  in  front  of  her 
home  on  North  ninth  Street  is  the  City  of  Springfield  upon  returning 
from  the  election  poll  where  she  had  been  taken  to  vote  and  tdiile  in 
the  exercise  of  due  oare  for  her  o^m  safety,  she  had  stepped  and 
violently  fallen  with  one  foot  and  leg  into  a  deep  post  hole  located 
between  the  curb  and  sidewalk,  which  had  been  negligently  left  unfilled 
and  unguarded  by  defendant's  employees,  after  removing  a  light  pole 
or  support  from  the  ground  by  use  of  a  "boom  truck"  while  engaged  in 
iBOvii^  and  resetting  electric  light  poles  and  lines  owned  and  operated 
by  the  defendant  city,  during  the  process  of  widening  said  street, 
whereby  she  sustained  serious  and  permanent  injuries,  and  whereby 
the  co-plaintiff,  John  S.  Ferguson,  her  husband,  was  deprived  of  her 
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•sea  to  Sfioti  al  &iut>  it&$  o^  jaevi'ab  &ciao  i»^£  ,a^rei   ,fiX  XXr^qA  to 

;^aifni..^s'iL  aoqw"  feX®4tB«iJ^<;i£  to  T?i#Jt0  iUii^  i3Ei,  ^t^O^S  itrffl^K  li^'joll  no  ecc^ii 

at  t^llsM  ham  •d'CT  aj  eaiiM  aa^d  Smi  »dje   dieJlKf  Xloq  flo/^o*ia  »iiJ  aioit 

i:'ji£  b^qq^Sia  a»f.  «£!■   ,\tfslB«  nwo  -^^^  lot  •*XA9  «>i3U»-  to  &^ijci9X9-  dxU 

ba^tao-ol  aloat  J"iJoc  q^aei)  jjt  oi^ai  SsX  JMts  soot  e«o  iUlw  naXX.at.  ^XifieXolv 

b»XJ.lAitu  ,?t«I  '^I^«$sii*9«  as»d  fcisii  iioirit?  ,:&X«if9l>i:^  i3ia«  flp^atf©  diiJ  safvivd 

xxi  ijaati^U'*  «»Iii!w    '^Jtoun.J  aoocs*'  a   io  «iaw  xd  J&i>:AioiSi  diii^  coit  i;'to^<^8  rto 

,;t»«''^ifi  JbutAf!  aiUa^&Xw  to  a^osioiq  ©xy"  jMiiiud   ,tJ^Xa  *««&c»t»6  »iii  X^ 

-Xttil  to  JoevJliqaJb  ««*   ^Jbftedaiiil  '^eil  jCOBJJSia'l  .S  .^sdcX,  ,ttX<liii.isXq-o«  •xU 


services  as  a  housewife  and  was  obliged  to  expend  money  and  time  in 
caring  for  her.  Due  statutory  notice  to  the  city  was  alleged  to  have 
been  given,  and  the  case  was  tried  by  a  jury  upon  the  fifth  and  sixth 
counts  of  the  complaint  and  defendant's  answer  denying  all  liability 
thereunder.  Motions  for  directed  verdicts  were  interposed  by  defendant 
at  close  of  plaintiffs'  evidence  and  of  all  the  evidence  and  were  denied 
After  verdicts,  defendant's  motions  for  Judgment  notwithstanding  the 
verdict  and  for  a  new  trial  were  also  heard  and  denied  and  judgments 
were  entered,  followed  by  this  appeal. 

Mumerous  errors  are  assigned,  the  principal  of  which  con- 
tentions were  that  the  verdicts  and  judgments  were  contrary  to  the 
manifest  weight  of  the  evidence;  that  certain  instructions  were 
erroneously  given  or  refused;  that  certain  prejudicial  evidence  was 
admitted  on  behalf  of  the  plaintiff  and  that  statutory  notice  before 
suit  to  the  city  by  John  E.  Ferguson  was  substantially  defective  and 
insufficient. 

While  the  evidence  is  conflicting,  it  appears  that  at  the 
time  of  the  alleged  injuries,  the  defendant  was  engaged  in  widening 
Ninth  Street;  that  it  owned  and  operated  the  electric  llgjit  and  power 
system  in  the  city  and  along  the  street  in  question;  that  while  Mrs. 
Ferguson  was  being  taken  to  the  polls  to  vote,  a  crew  of  defendant's 
employees  were  engaged  in  moving  and  making  certain  changes  on  the 
line  along  Ninth  Street  where  the  widening  was  taking  place;  that 
upon  being  returned  to  her  home,  the  car  stopped  in  the  resir  of  a 
*boom  truck*  of  the  city  being  used  to  pull  up  and  remove  light 
poles,  which  truck  was  standing  next  to  the  curb;  that  she  alighted, 
stepped  across  the  curb  and  violently  fell  Into  a  post  hole  from  which 
she  was  assisted  by  the  election  car  driver,  Fred  Y/ond,  since  deceased, 
a^d  City  Policeman  Lapinski,  who  did  not  testify.  Witness  Melll 
testified  in  detail  to  the  removal  of  the  pole  by  the  city,  the 
manner  In  which  the  plaintiff  was  injured  and  to  the  subsequent 
filling  of  the  uncovered  hole  by  the  city  employees;  that  he  had 
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sawed  up  the  old  pole  which  was  taken  from  the  hole.  Certain  witneaflee 
for  the  city  denied  that  they  had  removed  the  pole  or  that  any  hole  whm 
left  near  the  curb. 

Much  space  is  given  by  appellant  to  argument  as  to  the 
credibility  of  plaintiffs'  witnesses  and  certain  alleged  contradictions 
in  the  testimony.  These  matters  were  before  a  jury,  and  in  view  of 
the  conflict,  it  was  peculiarly  within  their  province  to  pass  upon  the 
probative  force  and  credibility  of  the  testimony  of  the  various 
witnesses.  It  laay  be  fairly  remarked  that  much  of  the  testimony  of 
the  defendant's  witnesses  was  inclined  to  be  vague  and  inconclusive 
£^  to  the  facts  and  surro^ding  conditions  at  the  time  of  the  occurence  , 
and  we  hold  without  analyzing  the  statements  or  undertaking  to  pass 
upon  the  probative  value  of  the  testimony  of  tiie  various  witnesses 
that  the  jury  were  warranted  in  finding  tiiat  a  post  hole  existed  in 
the  walk;  that  the  same  was  left  unguarded;  that  s:^e  stepped  in  this 
hole  to  the  full  depth  of  her  limb  and  was  seriously  injured,  from 
which  injuries  she  suffered  for  a  considerable  length  of  time  and  was 
unable  to  actively  continue  in  the  conduct  of  her  beauty  parlor 
business  and  in  keeping  roomers  for  profit  in  her  home;  that  her 
husband  was  also  deprived  of  her  services  and  incurred  both  expense 
and  loss  of  time  in  caring  for  her  on   account  of  her  injuries.  No 
assignment  of  error  is  based  upon  the  amount  of  the  verdicts,  which 
we  deem  to  have  been  moderate  in  view  of  all  the  evidence.  Both  the 
questions  of  negligence  and  due  care  were  before  the  jury  and  were  by 
their  verdicts  determined  in  favor  of  the  plaintiffs  and  were,  in  our 
view,  amply  sustained  by  the  evidence. 

It  may  be  conceded  as  the  settled  law  of  this  State  that 
the  verdict  of  a  jury  upon  the  faots  where  they  are  in  conflict  will 
not  be  disturbed  by  a  court  of  review,  unless  the  Court  is  firmly  of 
the  opinion  from  such  evidence  that  the  verdict  and  judgment  are     »/ 
clearly  contrary  to  its  weight,  Mandelkow  v.  Meyer,  219  111.  App.  286. 
We  approved  this  principle  of  law  in  passing  on  the  case  of  Crocker  v. 
Hatcher-Joseph,  Inc.,  292  111.  App.  646,  10  N.  E.  (2d)  970. 
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Concerning  the  alleged  erroneous  Instructions  either  given 
or  refused  by  the  Court,  we  desire  to  say,  first,  that  the  rlghta  of 
the  defendant  in  Issue  under  the  law  and  facts  herein  were  fairly  stated 
to  the  jury  imder  defendant's  Instructions  One  and  Two.   These 
Instructions  required  the  plaintiff,  Mrs.  Ferguson,  to  pi\3ve  by  a 
preponderance  or  greater  weight  of  the  evidence,  before  she  was  entitled 
to  recover,  the  existence  of  the  hole  at  the  point  indicated  from  whlc^ 
defendant,  by  its  employees,  had  removed  a  pole;  that  the  condition 
created  by  the  defendant  i^de  said  gjround  unsafe  to  travel  thereon; 
that  the  defendant  knowing  such  unsafe  condition  had  an  opportunity  to 
repair  the  same  or  an  opportunity  to  protect  said  plaintiff  from  danger 
therefrora;  that  the  plaintiff  fell  and  was  injured  a,s  a  result  of  said 
condition  created  by  said  hole;  that  on  the  occasion  of  her  injury, 
plaintiff  was  in  the  exercise  of  due  care  for  her  own  safety  and  could 
not  by  the  exercise  of  ordinary  care  on  her  own  paart  have  avoided  the 
injury,  and  that  a  failure  to  prove  any  of  these  elements  by  a  prepon- 
derance of  the  evidence  or  if  the  evidence  on  any  of  these  elements  so 
required  to  be  proven  were  evenly  balanced,  "then  you  should  find  the 
defendant  not  guilty,  as  to  the  plaintiff,  Bessye  fey  Ferguson." 

As  to  plaintiff  John  S.  Ferguson,  the  jury  were  instructed 
at  defendant's  instance  that  he  must  prove  by  a  preponderance  or  greater 
weigiat  of  the  evidence  the  existence  of  the  dangerous  condition  a.t  the 
time  and  place  involved  herein  as  a  result  of  the  negligence  of  the 
defendant;  that  the  defendant  had  notice  of  said  dpJigerous  condition; 
that  after  such  notice  of  said  dnjigerous  confliitiOR  the  defendant  had 
an  Opportunity  to  remove  the  said  dangerous  condition  or  an  opportunity 
to  protect  the  plaintiff  Bessye  !lay  Ferguson  from  the  same;  that  the 
plaintiff  Bessye  IHb-j   Ferguson  fell  and  was  Injured  as  a  result  of  the 
said  dangerous  condition;  that  she  was  in  the  exercise  of  due  care  and 
caution  for  her  own  safety  on  the  occasion  of  said  injitry  and  that  no 
failure  to  use  cexe  on  the  part  of  said  plaintiff  contributed  to  any 
degree  to  her  said  injury,  and  that  as  a  result  of  such  Injuries,  the 
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plaintiff  John  E.  Ferguson  suffered  injury;  that   if  the  plaintiff  has 
failed  to  prove  any  one  of  ti.esfc  thinj^s  oj   a  preponderance  or  a  greater 
weigilit  of  the  evidence,  or  if  you  find  tna,t  tiie  evidence  upon  any  one 
of  the  elenents  v;hich  the  plaintiff  is  required  to  prove  is  evenly 
balanced,  "then  you  should  find  the  defendant  not  igullty,  a>i  to  the 
pl?.iatiff  John  S.  Ferguson."  All  of  these  elements  were  serially 
numbered  in  the  luatructlons  and  covered  the  material  allegations  of  the 
coii?>ls,int  Biid   answer.  ^?hlle  'Ye  have  not  discussed  all  of  the  instruct- 
ions, we  haTe  carefiilly  oon-gldered  the  same  and  find  no  prejudicial   i/^ 
error  in  the  ijivin^  or  refusal  thereof  under  the  evidence  herein. 

The  proof  of  drjaasaa  sustained  by  the  plaintiff  Urs.  Ferguson 
would  have  amply  J^tified  a  largex"  verdict  than  was  given  in  her  favor. 
At  the  time  of  Mrs.  Ferguson's  injury,  the  evidence  showed  that  she  was 
earni:ag  twenty  aolla,rs  per  week  from  a  beauty  parlor  business  in  addition 
to  keeping  roomers,  which  Income  ahe  -*as  obliged  to  forego  for  a  period 
of  approxiiicitely  130  weeks,  and  tliat  she  sustained  severe  pain  and 
suffering  over  a  long  period  of  tiiae. 

It  furthei'  appears  that  the  plaintiff  John   E.  Ferguson  was, 
on  account  of  her  condition,  deprived  for  ujany  weeks  of  her  services 
and  froiia  regularly  following  and  earing  for  nis  business  of  hauling 
and  tracking  and  took  care  of  nis  wife,  did  housewoi'k  and  performed 
other  duties  in  eadeavoring  to  bring  about  her  recovery  auring  the 
above  period,  detailed  in  the  evidence  as  covering  approximately  130 
weeks.   It  further  appears  that  medical  services  in  endeavoring  to  y^ 
bring  about  her  recovery  included  physicians'  bills  of  $203  and  a 
hospital  bill  of  |75.95  and  otuer  enumerated  expenses,  for  which 
plaintiffs  were  jointly  and  severally  liable. 

Defendant  aakes  complaint  concerning  a  certain  hypothetical 
question  or  questions  answered  by  a  physician,  and  contended  that  the 
ease  did  not  contain  all  relevant  ox'  admitted  facts  in  evidence. 
From  an  e^camination  of  the  abstract  and  record,  we  do  not  find  tnat 
the  question  contained  iaaterial  or  prejudicial  oiaissions  or  errors 
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as  contended  by  tiae  defendant.  A  particular  point  concerning  tke 
resumption  of  laeastruatioa  by  the  plaintiff  did  not  bear  upon  the 
right  of  recovery,  but  could  be  contended  only  to  have  affected  the   / 
amount  of  the  verdict.  Ho  point  is  made  that  the  same  was  excessive, 
and  we  do  not  feel  from  an  examination  of  the  record  that  the  Jury 
could  have  been  Influenced  in  a  manner  prejudicial  to  the  defendant 
in  relation  thereto. 

fhe  notice  given  and  duly  signed  by  both  plaintiffs  to  the 
City  of  their  injury,  when  considered  as  a  whole,  complied  with  the 
statutory  requireaents,  and  we  deem  the  defendant's  contention  in 
relation  thereto  to  be  ssithout  merit. 

Upon  a  full  cunalderatlon  of  tiie  abstract,  briefs  and 
arguments  hereiii,  we  are  impelled  to  conclude  that  the  case  was  tried 
in  a  laanner  that  resulted  la  substantial  justice  as  between  the  parties 
and  t'lat  a  retrial  hei'eln  by  another  Jury  ^<70Uld  not  result  in  different 
findings.   Believing  and  finding  that  the  record  is  free  froa  prejudicial 
ei'ror  and  that  substantial  justice  has  OQen   done  between  the  parties, 
the  judgment  of  the  Trial  Court  will  be  affirmed. 

JUDGr-ISMT  AFFIKJED. 
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RIESS,  J.: 

By  tills  appeal,  the  defendant  Homer  English  seeks  reversal 
of  a  judgment  against  him  in  the  sum  of  twenty  five  hundred  dollars 
entered  upon  verdict  of  a  jury  in  favor  of  the  plaintiff  appellee 
Frank  Reldel  in  the  Circuit  Court  of  McLean  County. 

The  defendant  English,  with  two  co-defendants,  was  charged 
with  negligence  and  with  wilfvGL  and  wanton  misconduct  which  allegedly 
caused  damages  to  the  plaintiff  when  the  latter 'g  automobile  collided 
with  a  truck  operated  by  co-defendant  Daugherty. 

The  complaint  was  dismissed  as  to  one  co-defendant;  the 
other  failed  to  appeal,  and  the  wilful  and  wanton  counts  were  with- 
drawn from  the  jury  on  motion  of   the  defendants. 

Defendant  appellant  contended  that  he  was  not  guilty  of 
negligence  and  that  the  plaintiff  was  guilty  of  contributory  negligence 
which  bsu's  his  recovery.  These  are  the  only  questions  to  be  determined 
upon  this  appeal. 

On  November  14,  1939,  at  about  5:30  P.  M. ,  being  shortly  after 
dark,  the  defendant  was  driving  a  new  Packard  automobile  from  his  farm  on 
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Washington  Street  Road  near  Bloomington,  Illinois.  Hla  son  and  nephew, 

who  had  been  working  on  the  fara,  ^ere   sitting  In  the  front  sent  with 

him.  As  he  was  proceeding  eastward  on  ?/est  Washington  Street  toward 

the  oity  of  Bloomington,  he  otoserved'a  truck  approaching  from  the  east. 

The  driver,  a  defendant  in  the  lower  court,  motioned  for  him  to  stop. 

He  brought  his  car  to  a  stop  on  the  south  side  of  the  gravel  highway 

near  the  grass  shoulder,  and  the  truck  stopped  on  the  north  side  of 

the  highway,  almost  parallel  ^^ith  his  oar.  The  driver  of  the  truck 

informed  him  that  he  had  but  one  headlight  which  was  "making  a  funny 

pattern* .  The  defendant  then  turned  on  his  bri^t  lights,  got  out  of 

his  autoaobile  and  went  in  front  of  his  oar.  '/Oille  the  defendant  was 

m  front  of  hie  oar,  the  plaintiff  approached  from  the  east  in  his 

automobile,  and,  according  to  his  testimony,  dimiaed  his  lights  twice 

as  he  approached.  He  also  testified  that  he  could  see  nothing  beyond 

the  lights  on   the  defendant's  oar,  and  that  he  did  not  see  the  truck 

north  of  the  defendant's  car,  which  he  said  was  standing  still  and 

which  was  very  nearly  north  of  the  defendant's  car;  that  his  rate  of 

speed  was  between  twenty  five  and  thirty  miles  per  hour;  that  he  crashed 

into  the  truck  and  that  the  defendant  English  told  him  immediately  after 

the  collision  tliat  he,  English,  was  responsible  for  the  accident  and 

would  take  care  of  everything.  Plaintiff's  wife  and  adult  son,  G-lenn, 

testified  to  similar  statements  at  the  hospital  and  that  defendant 

English  said,  "!/ty  bright  lights  caused  hla  to  run  into  the  back  end 

of  my   truck,"  Witness  Japson,  a  disinterested  person  who  was  upon  his 

porch  about  a  block  away,  corroborated  much  of  plaintiff's  testimony. 

Other  witnesses  testified  to  location  of  broken  glass,  oil  spots  and 

other  conditions  shown  on  and  along  the  highway  and  on  photographs. 

The  defendant  and  his  witnesses  fixed  the  speed  of  the 

plaintiff's  automobile  immediately  prior  to  the  collision  at  from 

thirty  five  to  forty  miles  per  hour,  and  fixed  the  point  of  the 

collision  between  thirty  five  and  forty  five  feet  west  of  the  rear 

of  the  defendant's  automobile.  They  said  the  truck  was  stopped 

approximately  thirty  seconds  and  then  proceeded  in  a  westerly 

direction. 
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The  driver  of  the  truck  testified  that  he  had  reached  a 
speed  of  eight  or  ten  lalies  per  hour  r/hen  the  oolllslon  occurred  and 
that  he  was  at  least  fifty  feet  west  of  the  English  car.  He  and  the 
occupants  of  the  English  car  all  testified  that  the  tall  lights  on 
the  trucK  were  lit.  English  testified  that  the  cab  of  the  truck  In 
which  Daugherty  was  riding  was  a  little  further  west  th?5.n  the  place 
where  he  sat  in  hie  automobile  -  "about  three  feet  in  my  opinion". 
(Rec.  p.  69.) 

The  BUffioiency  of  the  complaint  is  not  questioned.  Aiaong 
other  things,  it  chargee  that  the  defenda-nt's  automobile  was  faced  in 
an  easterly  direction  in  such  a  manner  that  the  beams  of  the  headlights 
shown  into  the  face  of  the  plaintiff  and  coEspletely  obscured  and  pre- 
vented hia  from  learning  of  the  presence  of  the  truck  stopped  upon  the 
highway;  that  the  headlights  were  turned  on  bright  and  were  never 
dropped  or  dimaed  upon  the  approach  of  the  plaintiff's  autoraobile; 
that  he  stopped  his  automobile  in  such  a  position  that  he  knew  or 
should  have  known  that  an  automobile  coming  from  the  east  was  in 
danger  of  colliding  with  the  truck  stopped  upon  said  road;  that  he 
stopped  his  autoiaoblle  upon  the  main  travelled  portion  of  the  highway 
and  failed  to  leave  a  clear  and  imobstructed  width  of  at  least  tw^ity 
feet  opposite  said  automobile,  when  it  was  then  practical  to  have 
stopped  at  a  different  place,  either  upon  or  off  the  highway,  all  of 
which  was  in  violation  of  Section  185,  Chapter  95|,  Illinois  Revised 
Statutes  of  1939. 

The  rule  is  well  established  in  this  State  that  the 
defendant's  negligence  is  a  question  of  fact  to  be  determined  by  a 
Jury.  If  from  the  facts  bearing  on  the  question  of  negligence, 
reasonable  men  of  fair  understanding  might  draw  different  conclusions, 
the  question  is  one   of  fact  and  not  of  law  and  must  be  submitted  to  a 
Jury.  Hicks  v.  3wift  &  Go,,   285  111.  App.  1,  1  N.  E.  (8d)  918.  Con- 
sidering the  evidence  in  tae   light  of  this  rule,  the  Court  did  not 
err  in  submitting  the  question  of  negligence  to  the  Jury.     ^y^ 
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-d^  ba^  sH      .-i^o  i(»ils«25  ^d:^  lo  ;r«snr  Jheol  ijcmt  ^njc»I  ^m  subw  »a  ^aeU 

at  :iom^  9ii^  to  ^^mo  mii  i^d^  beltlA^^^  Aatlsti"^     '^11  q'^bw  AoinJ  sdJ 

.  '^Roliilqo  \p  ^^  -i^esl  iiontli  iuo^^ft*  "  hLMo^^^ua  «lii  t\l  Asm  9ii  9i«i{« 

•i«v«iSf  »;isw  iji^s  ■*filei'X«[  no  x>«inwJ-  fe'i»^  ©.JiiiSlXflasii  «iE£^  ^jBXf4^   jX^WiiSi^t 

oii  ;^46ii^   ji)*iOT  »i.<^a  itoc^  j&0qq«^a  jioifti  feoCJ  M*iw  BrjJtfiilioo  '^x>  TKJSn*!) 

to  1£M  \XAofiiB^^  9di  tlo  ICO  sjoqw  i»jd^X«   ,#fiMaI<t  «neTC»ttjy!>  «  i»  b9q.qo4a 
f5««Xv»;"i  eXostiXII   ,4-8©   i^^-^eift)   ,3fil  isol^fise  to  noWiiXoXv  lU  saw  ^oXrfw 

•€i;ex  to  s9</iiid^£;fc 

&  Xd  bemtt^iai^b  ati  oJ-  iof^t  to  fiol*rB«»p  b  s^l  *r>ii3SXXso*i  8*^n.5!i»i-f9t»fi 

,aoa8*iXX&«^t  **.o  jn^i^'sewp  m\i  fso  £ni'r«®d  e*o*t  ail?  siC^I  11     ,x^isl 

,e£ioi»i;X©noo  J"fi»T£»ltX&  *r&'sb  i&siM  ^ibss&iBtsbaiJ  'sXat  to  caui  sXdcnoaa^'x 

.3  oJ^  Jos.tc^laai^je  eo  i^wia  ibfifi  w*X  to  ioii  bas.  44^ct  to  eat*  si  noXissjirp  siij 

-for;      .6i£fe   (iiS)    il   .K  X  "V-^   .qqA    .XXI  dSa   ,.oO  A  i-tiaS    .v  aielH      •Y'Si'l 

Joft  iiXfc  J-itJoO  aJJ    ^Blut  ^iiii  to  ^rfj^XX  ei^  ni  «OAetlV9  ©xlJ  siiii»J&i« 


The  queetlon  of  whether  plaintiff  exercised  due  care  and 
caution  for  his  otra  safety  was  also  one  of  fact  for  the  Jury,  unless 
his  conduct  was  so  clearly  and  palpably  negligent  that  all  reasonable 
minds  would  agree  that  he  did  not  exercise  such  degree  of  care  and 
caution  as  a  reasonable,  ordinary  and  prudent  person  would  exercise 
under  the  same  clroumetances.  Wedig  v.  Kroger  Grocery  &   Baking  Co., 
282  in.  ^pp.   370. 

We  have  carefully  read  the  abstract,  briefs  and  examined 
much  of  the  record  in  this  case.  Under  the  evidence  herein,  the  case 
turned  upon  questions  of  fact  wherein  a  jury  might  have  found  either 
way  depending  upon  their  view  of  the  probative  value  and  credibility 
of  the  testimony  of  the  respective  parties  and  witnesses  herein. 
Under  the  facts  in  evidence,  we  are  constrained  to  hold  that  the 
record  contained  ample  proof  of  plaintiff's  cause  of  action  to  Justify 
and  sustain  the  verdict,  which  does  not  appear  to  be  contrary  to  the 
manifest  weight  of  the  evidence,   v'/e  have  examined  and  considered  all 
of  defendant's  contentions  and  assignment  of  error  and  find  nothing  in 
the  record  that  would  Justify  this  Court  in  reversing  the  judgment  of 
the  lower  court. 

The  judgment  of  the  Circuit  Court  of  McLean  County  will 
therefore  be  affirmed. 

JUDSMGNT  AFFIRMED. 
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Bfii;  ei^%t>   4:0  df«i;(;>di<  it'Oi^iB  ^el«}'^exd  Sou  bih  &ii  ■Smiii  ostL-gR  bltitnf  mbmln 
•«f 0^0X9  feltrow  «oat»q  Ssi^Hana  bsm  t^naHyw   tSldjiftoajRoi  s  bs  nctiuAO 

.(W5    ,qo(A   .XXI  sac 
ft««lBisxe  jbiiA  etslid  ^.tOA'i^ad.m  mi  bast  -cXXa«T:9-i*&  evjsil  9^ 

T.iiXldi^»*to  fiiia  9*/Xav  svla'^do'scr  ©iii  t*^  weJtr  Tled4  iioq«  ^tbn^c^b  x*m 
XXa  Bt9iBhlsaoo  bnsi  foenifi^xe  dTAfi  ®W      .aajiscivj  sriJ  Ic  ,?iial5»»  *f©»lXaaai 
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TK2  PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ex  rel,  LEO  Jf.  RATKOWSKI,  et  al.,   ^i 


SDWARD  J.  KE^LY,  as  Mayor  df  the  City 
of  Chicago,  et  al, , 

%>pellee8. 


APPEAL  FROM 

CIRCUIT  COURT, 

COOK  COUNTY, 

\ 


^y 


3\11A.  657 

MR*  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT* 


'\ 


tj'''  The  relators  are  the  owners  of  separate  judgments  against 

Cl.  Ithe  city  of  Chicago  rendered  July  14,  1938, aggregating  131,564,98. 
They  filed  a  petition  for  mandamus  to  compel  the  payment  of  these 
Judgments^   The  petition  alleged  the  judgments  were  due  and  owing 
prior  to  January  1,  1955;  that  there  was  sufficient  money  In  the 
Judgment  Tax  Fund  to  pay  the  Judgments  and  that  payment  should  be 
made. 

The  answer  of  the  city  admits  the  rendition  of  the  judgmente 
prior  to  January  1,  1935,  and  -eiat  the  Judgments  are  for  liquidated 
debts  due  but  avers  the  petition  was  prematurely  filed  in  that  while 
there  was  ^107,685,52  in  the  Judgment  Tax  Fund  there  were  other 
Judgments  against  the  city  also  entered  prior  to  January  1,  1935, for 
liquidated  debts  to  the  amount  of  sf2,533,  180,04;  that  one  of  these 
was  in  favor  of  the  Sanitary  District  of  Chicago  on  which  the  last 
of  several  payments  was  made  by  the  city  December  20,  1939,  leaving 
unpaid  the  principal  sum  of  v?2, 515,000;  also  that  one  Cohn  and  the 
Northwestern  Yeast  Company  hold  Judgments  against  the  city  for 

167,086,06  and  il30,492.78,  respectively,  both  of  which  were  rendered 
prior  to  the  Judgments  of  relators,  and  filed  petitions  for  mandamus 
to  compel  the  payment  of  each  of  these  Judgments  prior  to  the  date 
on  "fcftileh  the  petition  of  relators  was  filed,  namely,  February  27, 
1940  i 

The  city,  therefore,  contends  that  relators*  suit  is  pre- 
cluded by  §697a  of  the  Judgment  Tsix  act  (Smith-Hurd  Anno.  Stats,, 
ch,  24,  p,  381),   This  section  in  part  provides:   "Judgments  against 


(  clOi^UJI  -50  3TATS  HHT  10  HJ^Oai  SHT 

(    ,^     tela  «9  jxawoM'AH  .^  oaj  ,x»i  xe 


i^^ 


.TflUOO  TIUOHID  (  /     ^\  I         \     I       •▼ 

.iTHUOO  31000  (      xilZ^   srft  lb  -io^bM  aa    .YJ^iS/J   ,L  OHAWaa 

(  »  ♦Xa  iTs    ,oaBolilO  to 


T68.A.I1I8'      •■""'^^ 


♦TflUOO  SHT  •50  WOIHI^O  aHT   aSHSYIJaa  TTaHDTAM  aoiTeuL   *HM    j   ^ 


.8G,:^aa«XSf  anidBSQ-^iaBAtSSGX    ^:S^I  xLiil  JJQiaJ&nsi  oaaolxlD  to  x^io  ^Ail 
assfW   lo  a-fiBffiicBq  ©ritf  Xaqmoo  o:r  aumafinAffl  tol  noX*l:r©q  n  SaXll  ^s^T 

»ri^  fll  xanom  cj-flsioitlwa   asw  aisitd-  JarU    ISSGX    ,X  Yi5«fl«"C'  o:^  -xoXiq 
o<S  bluQdB  irtBBVCBq  iBdi   ban  Btnem^bisl   adJ  ^q  oJ  Jbnul  xsT  ;rn9rasf>ijL 

6e;fi5biwplX  lot  Bt»  atnem-^ul   sriJ  ;rx}ffi'  f>nfl  ^asex    ,X  ^ci^wnsL  o?  loliq 

idv  i&A^  ni  ibsXil  TtXeii/oBmsiq  bbw  noliliBq.  arfd"   bistb  ^Jjcf  sub  aideb 

i»tiio  sisw  e'i9fi?  .5aij^  xbT  tfnearslJwL  ©rid"  nl  Sa.388,V0X|  saw  oisriJ 

l,S5eX   ,X  TcifiuaaX.  oS  -xoliq  f>«n9*n9  osXb  ^Jlo  sdi  Janl«3fl  a*fl»ffls5ift 

BsriU   IG  ©no  isiiii    -.^COSX   J.^Q  ^P^<^  to  iniscssm  ecii  ot  acTcfeS  f.9*afeli;pXX 

i9&£  Bdi  rioXffw  no  oasoiriO  lo  ioliialQ  ^ijecTiMa   ad*  to  lovst  al  bbm 

atr&9l    ,e5GX    ,0E"  iBKimo^a  x^i^o  Bdi  x<i  9^«a  ««'»'  8*n9Jfl"^q  lanevsa  to 

0£i*  bn&  flrioO  ©no  :fsri;^  oaXs    ;000,8Xe,2«.  to  ajub   Isqioniiq  Biii  blaqnu 

lot  T^Ji-'    ^    *^  ^fanXasa  ai-nsm^wL  bXorf  xnJsqmoO  ^aAsY  xne^eswriJ-xoM 

•xsfinet  9i9>^  aoJLW  to  diod   .^XevWoeqaoi    ,8V.se*,05|  £>nB  Q0.d80,T8$ 

fOBbam  lot  anoXJX^aq  AeXXt  fin«   ,Bioi&lQi  to  BCTnofiiafii/f.  9£i*  o.t  loXiq 

BiAb  9f»  oJ  -ioltq  B:tciBsrsbul  98 ad*  to  riOMS  to  Jnem^Bq  ©d*  Xeqiaoo  o* 

,VS  xiflf'xrf*^'^    r<:l®fflsfl    ,69XXt  8ijw  BioJBXei  to  noiJIJeq  ©rf*  rfoXrfw  no 

,o^ex 

-9iq  Bl   JXije    «bio;?bX»'i  ^bx«   afjns^tnoo    ,9'iot9nerfd'    »Y.J5"-to   defl 
..smt.    .ofliii'i  b-xwH-£»lffl3)    JOB  xj»T  inBm-gbul.  -.ii:t  to  flViQag  ^cf  b^bulo 
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such  city  shall  be  paid  out  of  said  fund  In  the  order  In  which  the 

same  were  obtained. " 

The  city  also  contends  plaintiffs  are  precluded  by  an  ordi- 
nance of  the  city  of  Chicago. (Municipal  Code  of  Chicago,  1939, 
§§7  --29.)  This  ordinance  Is  not  set  up  in  the  pleadings.  However, 
we  took  Judicial  notice  of  it  and  held  it  valid  in  People  ex  rel. 
Krajcl  V,  Kelly.  279  111^  App,  22  at  29.   The  ordinance,  lllce  the 
statute,  provides  Judgments  ''shall  be  paid  In  the  order  of  the  date 
of  entry  upon  the  records  of  the  court, " 

It  is  admitted  mandamus  was  the  proper  method  to  compel 
payment  of  Judgments  against  the  city.   Relators  further  contend 
the  date  of  the  order  of  entry  of  Judgment  does  not  determine  the 
order  of  payment  and  in  support  cite  the  three  cases  of  People  ex 
rel^  Farwell  v»  Kelly.  361  111,  54,  367  111.  616  and  367  111,  631, 

The  only  witness  who  testified  upon  the  hearing  was  Mr. 
Hill  of  the  city  comptroller's  office.   His  evidence  disclosed  pay- 
ment of  a  number  of  Judgments  without  regard  to  the  time  of  entry. 
These  payments  were  not,  however,  voluntary  and  with  two  exceptions 
were  made  out  of  funds  other  than  the  Judgment  Tax  Fund,   Relators 
call  our  attention  to  People  ex  rel«  Mercantile  Nat'l  Bank  of 
Chicago  V,  City  of  Chicago.  307  111^  App,  667,  where  a  judgment  of 
mandamus  ordering  payment  of  a  judgment  against  the  city  was  af- 
flrmed#   We  considered  that  case  in  People  ex  rel,  Cohn  v.  Kelly. 
508  111,  App,  50,  and  said  the  "principal  question  was  vrhether  the 
City  could  properly  loan  |60G,  000  out  of  the  Judgment  Fund  to  be 
used  for  other  purposes.   The  court  held  this  could  not  be  done  and 
it  appears  if  this  was  restored  to  the  fund  there  would  be  suf- 
ficient to  pay  the  claim, "  Upon  that  ground,  apparently,  the 
Second  Division  sustained  the  Judgment  of  the  trial  court. 

In  People  ex  rel.  GJ-ertz  v,  Kelly.  Gen,  No,  41479  (opinion 
filed  February  17,  1941)  this  court  following  the  Krajcl  and  Cohn 
asee  held  the  Judgment  disregarding  the  tax  refund  Judgment 
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di  Aotdv  nl  t^bto  Qii^  al  bnul  Mm»  to  iuo  bl&q  ecT  lladu  \ito  dou6 

Jbio  rijs  v.Gf  fe«f>uXo«'£q  b«i«  c^ttJtJniBlq  8J5)«»*noo  o«l3  yjMo  eifT 

aria-  9:111   ^soamllno  srfT      .§S  ?a  22   ,qqA   .III  ©TS   .YlXea   ,v  JtoLeil 
&&  ari^   lo  isfiio   9f©  fli  X)JiBq  scf  IJJsrfs"   8Jfneinsi>i;t,  aefilvctq   ,ed"u?fiJe 

..li  ,.■...>  o  ^^iltnul  8toJj»i!0H  .ijJlo  srf*  ^-anJasB  a*n»flTsAut  lo  ;fn9un;jBq 
9^i  6^filffl•r»#»^  Jon  a®oB  Jusisr^ljjJt  lo  ^i3'/i©  lo  i6f>io  «xi:f  lo  sd-sf)  srii' 
:sg  gXcrog'l  lo  8»e,ss  s«T:ii3'  arfiT  oJ'io  Jioqqws  ni  JbnB  ^fnaenjaq  lo  nsMo 
I5d    ,XII   VaS  Bn«  SIS    .XII  Vf!S    ,^S    ,1X1   Ids    .xXXel   .▼   XX^^yg^^    .Xei 

.-rM  BBW  gniiBsri  erfS-  noqtr  boLli^iBet  odw  assniflw  TjXno  sriT 

.^.'■l  -oaeoXoslfi  ©OflftSlYS  bXR      ,9o111o  e*i9XXoiJqmoo  xfXo  BJ£f  lo  XXXH 

tifn®  lo  ssalS  erfif  o#  Mass's:  tuodiflyj  Btn9B(gbul  lo  iscffflun  n  lo  Jneffl 

olJqeoxQ  ovr*  riS^lw  ons  '^iBJnjiXov    .isveworf   ,Jofi  ©isw  atneai-^jaq  »eeriT 

lo^sXeH     .iijffu'?  xsf  itt9«rghti1  erf3"  i!«i©  isxfJo  B&mrl  lo  Jjjo  sfisiH  ©lew 

1..-  ^i  ^^S  X*J';&?!  aXX^JTaoicH   ,Xsrt  xg  sXcroaq:  ot  HoXitfi©?;:?^  •sjjo  XXao 

c  jnam^i^i^i  3   ©isfi.-     /^■■'-    .  . '" '  "   '"'■ '    .o^goXriO  lo  X$t0   ,v  oagolilD 

-Is  saw  t*lo   s^^'   3-riiil^-;'ai;   Tiir3'.:,j.r;ji,    •.   To  itiBtax&q  3nliei>'X0  ix/flialJnafl: 

.  ^XXa^   ,v  mfoD    ,l9'i  X&  eXgo»*l  nl   saso  ;t«ri:r  X>»n9fcXaitoo  sV      ,6eflrtll 

153"  tsrirf^ifer  BBV  nolts^up  XaqXanXiq*   sriit  .Blaa  baA   ^OQ    «qci'.    .  ' '"   305 

ed  o*  Srru'^  JiiSE^firT,  eifif  lo  ^uo  000   t^08#  rtsoX  AjXieqc^q  biuco   x^lO 

'jf.  9nob  ffd  ion  fiXwoe  bIjS.^  Meri  ^nci/oo  »riT      ,8S8oqr[«q  i©il*o  lol  ^©bu 

-'-fifa   ©<f  6Xxrow  ©isifi*  JSinirl   edt  orf"  J&a-toJBSi  sjsw  Blrfif  11  etaeqqjB  *1 

9ff?    tVXJnsrtsqqja    ,3ni;oT?  tssri*  noqU     "  ^iaXo  ©riJf  '^aq  ocl'  JnsXoil 

.it-suco  XsliJ   9d^  lo  Jnem^J&wL   sri*  bsal&^»U9  nolslvld  BnooeB 

fioinXqo)   &V^X.     .        .  .iLM  •'^  aJi-at)    ^Ibi  xe   aXqoel  nl 

..  *«*  Xaf.A'q  ©xlo^  a^iiwoXXol  tiwoo  airi*    {X^SX   »?X  riAi^^tfel  X>©Xil 
^r  -L  "^rftf  f>Xsxl  B©a* 
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statute  to  be  erroneous  and  reversed  It,   This  court  Is  committed  to 
the  propositions  that  the  ordinance  and  statute  are  valid,  as  was 
held  in  the  Kra.lei  and  Cohn  cases.   We  do  not  understand  the  Supreme 
court  in  the  Farwell  cases  holds  to  the  contrary. 
The  judgment  will  be  affirmed* 

JUDGMENT  AFFIRMED* 
O'Connor,  P.J,,  and  McSurely,  J,,  concur. 
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PEOFLE  or  THE  StXtE  OF  ILUHOIS,  ) 

/  Appellant «,            ..^•^-"-"■"W"^''  'J 

/  .^,.-^— X   ^«..-.— -""""""  ^         /  )  <!I^CUIT  COUHT. 
„ij»i— "-"-"^  \                         /      ) 

I                             /          )  bCOX  COUNTX, 

ia>wAm>  J.  KELLX,  as  iuiyor  of  the/City  )  \ 

of  Chicago,   at  ftl.j/                       /           A  \                    _    ^      ,>- 

»llaee,            /         y  X  '^  "^' 


i;t.,a,,  ^57 


MR.  JUSTICE  MATCKSfT  PI^LIVSs^B:©  THE  OPIKIOK  Of  THS  COORT. 

Bala  tors,  owners  of  unpaid  Jucigaasnts  agalnet  the  City 
of  Chioai^,  filed  a  pa  tit  ion  praying  for  vandams  to  ooopel 
payowiBt  froBi  the  JudgBient  Tax  Fund,   Tii?*  City  answered  denying 
relators*  right  to  m^iKlaaus  and  setting  up  the  defense  that  the 
petition  was  premature  a^nSi   the  suit  precluded  by  §  697A  of  the 
Judgasnt  Tax  Aot  (Smith-Hurd  Anno,  St&t.,  Chap  2A,   p,  381 )•   The 
court  heard  the  evidence ,  found  for  defendants  and  dlsBiseed  the 
suit* 

On  appeal  to  this  oourt  the  Judgment  was  afflxved,  A 
petition  for  rehearing  was  denied  4pril  14,  1941.  The  opinion 
disoloees  that  the  decision  of  this  court  followed  our  prior 
decision  in  People  ex  rel.  Cohn  v,  Kelly.  308  Ill.App.  60,  where 
under  siailar  facte  it  was  held  relators  there  were  not  entitled 
to  aaintain  the  suit. 

On  April  88,  1941,  relators  made  a  motion  to  set  aside 
the  order  denying  their  petition  for  rehearing  and  to  continue  the 
matter.   In  support  of  the  notion  our  attention  was  called  to  the 
fact  that  the  Supreme  Court  had  granted  leave  to  appeal  in  P*»ople 
ex  rel>  Cohn  ▼,  lelly.  and  that  the  appeal  was  pending  in  the 
Bup»»aP"  Court,   The  motion  for  a  rontlnuanoe  was  allowed, 

aelators  no^  move  that  the  petition  for  rehearing  be 


OK*>X* 


jt^  not  to  ttfx^A  ««  ,XaJii£  A  ciKAwca 


ftitt      .<XS<^,    *q   ,i^:-:   q&ti^   ,.*&?«    .  ./•.)   d^dA  xaT  lawitftirl 

^ai^  bi>9islaalb  bst»  u^n^^m^'^^^b  tot  bauct   ^»&n9t>lyr9  wit  A«ji«ii  f*sjtfoe 

•fttfi 

AaXtUn*  ton   ns'»  9«!t«j^  vtot»i9n  Silwi  >iiJ:«lt  ^nAotf 

Ai««  5^w   o»  «0Jfvte«  fi  »fo*«i  si«^8X<!»'i    ,X^€X    ,8S  Xii^A  flO 

tit  o9  h%li  -'r,iJ«*1  ■•  iTOqqiia  ux      ,t^f1t»m 


itll«w«d,  the  Judgment  of  ttie  trial  court  reversed  and  the  oattse 
remanded  with  directions  to  the  trla.!  oourt  to  issue  the  writ 
forthwith,  Xa  support  of  thlst  motion  they  submit  the  opinion  of 
the  8«tpren«  Court  in  People  ex  pel,  aohn  v,  Kelly.  No.  26175,  in 
i«hioh  petition  for  rehearing  wee  deniea.  Moveaber  l?th,  1941. 
There  are  no  euggeetlons  to  the  eontr&ry.  !nierefore,  in  eonforatlty 
with  the  opinion  of  ^e  Supreme  Court  in  th&t  e&ee,  the  petition 
for  x^kectring  here  ie  granted,  the  Judgment  of  the  Cireuit  Court 
reversed  and  the  oausse  remanded  to  tb&t  oourt  with  directiene  to 
ieeue  the  writ  ae  prayed  forthwith, 

RSHIAHXIW  MMP«  ^DOMKIII?  P^^VSRSEO 
M^   CAUai  ipipWP  ^IfH  DIRl;.CTXONS. 

HeSiJtrely,  JP,  J«,  and  ©•Connor,  J.  eonour. 


0^  eAQl^e»*)Ut&  jf;fl'«'  fxife^ft  t^^-^rf^  ot  tftAmamn  9*miM  (MBfit  l»ii*  Jhnaiorvni 
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THOMAS  A,   M0RHI9,   JR.,  and     )  /'                    ii>-^  •-"""'""                 A    '^  I   \ 

F 'ANCEIS  LEAH  KO-.ltlS,  )  J^PEAL  p,^-f»tERL0CUT0R3C 

Appelleee,  )  /       ,.-,,.--'--""'"'        .1 

g  )  i^^-^^^^^  OF  aU^RIOR  COURT  OF 


_^^^^'^i    I         COOK  COUNTyI  entered  July  15, 
Appendant, 


HOMER  L*    P|lTTERSO|[^T  ) 

\  AppeX3fant,   '  ) 

MR,   PRESIDlll^JpffCE  Mc SORELY  iffilTERElTTHE  OP 


•|ITTERS0^[^>'T  )    I  \  <z 

\  Appel3fant.  /  )   |  1941^  1    ":^   \i"     A       ^  t^  »*¥ 


o  1 1 'i ^A*  Qo7 

D  THE  OPlNldK.  OF  THE  COURT, 


Defendant  appeals  from  an  Interlocutory  order  which 
restrained  him  from  disturbing  plaintiffs  in  their  posseeeion  of 
certain  premises  and  from  proceeding  with  a  forcible  entry  and 
detainer  suit  against  plaintiffs  to  obtain  possesfsion  of  the 
premises. 

Plaintiffs  and  the  defendant  entered  into  an  agreement 
wherein  defendant  agreed  to  convey  to  them  a  lot  in  Gook  county 
for  16900;  plaintiffs  paid  #1,000  cash  and  it  was  agreed  that  the 
balance  should  be  paid  by  them  through  an  P,  H.  A.  (Fe-r'-eral 
Housing  Administration)  mortgage,  *' 

Apparently  there  was  some  dispute  between  the  parties, 
and  in  June,  1941,  plaintiffs  filed  their  complaint  for  specific 
performance.   They  asserted  that  they  had  paid  ill, 000  down  on  the 
purchase  price  and  that  the  balance  was  payable  upon  completion  of 
a  building  then  being  erected  on  the  lot;  that  subsequently 
plaintiffs  made  an  additional  payment  of  |250  and  executed  all  the 
necessary  papers  and  deposited  the  expenses  in  connection  with  the 
P.  H,  A.  loan;  that  defendant  refused  to  provide  waivers  of  con- 
tractors' liens  on  the  building  and  has  failed  to  deliver  a  deed 
to  the  premises  although  plaintiffs  are  ready  and  able  to  pay, 
through  the  mortgage  company,  the  entire  balance  due  under  the 
contract  to  purchase;  that  plaintiffs  are  in  possession  of  the 
premises  but  defendant  is  seeking  to  oust  them  from  possesBion, 
The  eSmplaint  asked  that  defendant  be  ordered  to  deliver  to  the 


»3X  -^IJi/X,  6©i9;r«9  y^YTHtlQO  XOOD 


■i"T."-=r   .J  fnr'i'^oR 


^'aa  ,A.i- 


silJ  i&Ai  b^fit^a  aaw  Jjt  /^os  rfaso  000 4!'^  filaq  eUliffllalq  ;00€d^^  net 
Isi9l5«'5)    .A   .'     /    ■■•leg  A-^uo'xdi  fli9rf?  "sicf  filjsq  etf  filuoda   eoiiAXscf 

oilioeqa  10I  ;J-ni3lqEoo  liariJ  l>9lll  a11:l:fnljBXq  ^Xi^^X   ,eniil.  nX  i>nfi 

eiCJ  «o  m'jfo^  000»X^:  .6i:Bq  bsjti  X'JJft*  isuii  f>«Ji98aj9  "^EftifT      .»oflBBrioli9q 

0  aoti  9L<ivaoo  «oq«  9lo'aY^-<J  8^1^  sonsXarf  BAt  issii  .&fta  9©iiq  sssiio'xiiq 

itX;?ji9tfP9*iitfjj8  J^jerfj?   ;;foX  ^if*  ao  J&o^anis  anXiwf  c©i{#  anXSXlwcT  a 

rfJ   XXiJ  X>9^uot9x«  &nB  OeS|  to  JnBfflxsq  Isnoiii tbb^  n«  afeaa  alti^nXsXq 

/i*  ri*iw  «oXJo»nnoo  nl  B»en»qxs  sri*  l>©*isoqef)  fens  snaqaq  ^Asaeoen 

-noo  lo  9i5Vi3W  «»i;>lvoiq  oJ  f>®a»lsn  Jnjafscel^^X*  tf;srl;?    ;nfioX   «A   .H   ,1 

J&3©6  3  tevlXaif  o;r  &8XIj91  sjerl  Ji«B  snlfcXiud  sriJ  no  anelX    'eioJoaii^ 

^XBq_  oi  eXdB  fins  x&as'x  9^r  ^ifittiittalq  si^uodtlB  asaimenq  9iSt  ot 

odi  I0  noifl?©ssoq  nj^  sn.i  sttliatAlq  iAdt  l^HMdnnuq  o^  iiiST.^no9 
.  toX3  8e»8oq  aro'zl  mari;?  ;fauo  oi  sflXaCeoa  al  ^luabflatafc  Jiicf  ssaloeaq 
3113"   03'  lavl.r  "vie   ©d   J  ..    •  ,x<ap©«  Mff 


,i/ 


-2" 

plaintiffs  the  waiver  of  liens  In  order  that  the  mortgage  contem- 
plated could  he  made  and  the  balance  of  the  purchaae  price,  by 
means  thereof,  he  paid,  . 

In  July  plaintiffs  filed  a  petition  asking  that  defen- 
dant be  restrained  from  disturbing  plaintiffs  In  possession  of  the 
premises  and  that  he  be  restrained  from  proceeding  with  a  forcible 
entry  and  detainer  suit  which  he  has  commenced,  seeking  possession 
of  the  premlees*  The  petition  further  alleged  that  plaintiffs 
are  ready  to  perform  their  part  of  the  contract  but  are  prevented 
from  doing  so  because  of  the  refusal  of  the  defendant  to  produce 
certain  papers  necessary  to  procure  the  mortgage  contemplated  by 
the  agreement  of  the  parties. 

Upon  the  complaint  seeking  specific  performance  and  the 
petition  asking  for  the  Injunction,  the  court  ordered  the  writ  to 
lsBue« 

Defendant  appealing  first  says  that  the  court  had  no 
Jurisdiction  to  restrain  the  defendant  from  prosecuting  hie  action 
In  forcible  entry  and  detainer,  asserting  that  the  matters  set 
forth  by  plaintiffs  can  be  properly  raised  as  a  legal  defense  In 
the  forcible  entry  and  detainer  proceedings.  The  point  is  without 
merit.  The  court  had  the  equitable  right  to  order  specific 
performance  of  the  contract  and  also  to  try  the  legal  right  of 
possession.   The  right  of  possession  was  incidental  to  the  right 
of  specific  performance  of  the  contract. 

In  Cordell  v.  Solomon.  234  111.  App,  430,  439,  it  was 
said  that  injunctions  will  be  granted  until  final  decree  if  it 
appears  that  less  harm  from  thlB  course  will  result  to  the  enjoined 
party  if  he  should  be  finally  victorious  than  would  accrue  to  the 
other  party,  in  the  absence  of  an  injunction,  if  he  were  the 
winning  party.  The  primary  purpose  of  such  a  preliminary  injunction 


-^c    (9oi'xq  dBBTCoiuq  &dS    lO  sooAlad  ^tii  baa  eJbaK  scf  511100  bstAlq 

^blMq  96    ^loeiarlJ  snaeio 
flf'ifvi?  f&df  SflislBa  aotiU  1.11  atllJfiijaXq  ^Xi;l»     fli 

il^  to  flol3a©«Boq  fli  sfSi^niBlq  aniefixfiTslfc  «<nl  J&«BZ8'x;f8*>'i  M  ^nA5 

Idto^ol  3  ri^^tw  gni.&eaoo'-iq  aoil  fisnlinJ^oi  ecf  ari  ?A£l3'  I>ai8  B»alaryxq 

BlIt^nlBlq,  i^idt  ^s^gsIXs  tQjd^ij;^  aol^ltsq  sdT     •aesisd'xq  axf?   to 

^ajj&o'xq  c:f  itns^nstsJb  9idi  lo  lanv1&^  9di  to  saunoecf  oe  sitiol)  so^t 
tircT  &d^BXqni9^not)  ai^BS^iois  9r{a^  ertifoonq  o^  Y'^^^asodfl  ansqaq  al&^i90 

«Bdl^i:£q  exl^  to  taem99t:sB  9di 
dt  bn&  BotiAssnolieq  oltiooqa  gnljlsaa  ;fnlsXqmoe  sii^r  coqU 
o^  jfJhrw  »rftf  6919M0  iiuoo  miS    ^aoS:foiwlnl  fidt  not  gxTiias  aoiitl^feq 

«ejjQaX 

o£j  J&JBxl  iiisoo  Bdi  JaxfJ  a"v;s«  i'aiit  '^ila9qq&  3'it&Bff6teG 

citoja  eiii  snXJL'Ooaoiq  arcnt  JnsijflstaB  ari*  nlui^eai  o;J  ttotiolbeii.iul 

V  »a  Bisi^jaffl  ad*  :fad[;f  Snl;J"'i9aaA   ^1BtilBinb  bna  \1tn9  aXo'lo-sot  al 

at  eenalafe  X^:^el  j*  a,^  ^isaXai  ^J^ieqcxq  ecf  nao  atti^tnisXq  ^^^  ditot 

jiort^tlw  el  Jnlo  ^  .     .nJtJbftaaoiq  lenlA^al)  6a»  iftJiia  9XdX«not  axf* 

oitioaqa  laij'xo  cS"  JiialT   &Id&iiup9  9d:i  bjui  d'lwoo  axIT     «^i«x8si 

to  a^xigii  XAgal  ©xi*  X'^  0*  oqXb  £>nja  iJoantfnoo  mdS  to  egyCLsiinotaaq 

*xl5ilT   o;^?   o?   I^j^n?'" /:f;ni    ^ a\^  fiolaaoaaoq  to  id:gti  axlT     «aolaaeaeaq 

».;o3iJrt©o  9ffJ  to  g»OHAantet'i»q  oitloeqa  to 

Hf:-.-,!  ■:!   ,._..    ,:  ,■    ^. ,.,..,   .XXI  *£r   .xiogoXpe  «v  XXft&ioO  nl 

ii     ti  ss-iofii)  IfinXt  Xitfnu  bsia&'ss  so   XlXv/  anoXi^oni/tnl  ;J"jr.riJ  blMw 

ntolae   9i£;f  oa'  rf/jjeei  XXjCw  aaniioo  9tdt  isott  vxerf  asal  isdi  §i.%9qqfi 

■^•.r.t   c  ;f    <>.(finnj^   f.jj/o»  luvi*  BwolioJolv  i£XXi3Xilt  ©d  J&Iworia    &xi  tX  X*'^^ 

...    ;.    .     .    xl   ^notifituilal  as  to  soasacffi  ad*  al   ^^i^i&q^  lad*© 
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Is  to  prevent  a  change  in  the  conditions  and  relations  of  the 
persons  and  property  until  the  respective  claims  may  he  investi- 
gated and  adjudicated.  To  the  same  effect  are  Kulwin  v.  Harsh « 
232  111*  App*  419;  65rd  and  Haleted  Realty  Co,  v«  Chicago  City  B. 
&  T>  Go.,  899  111.  App«  297,  314}  Piatt  v.  Fischer.  285  111.  App. 
110, 

Moreover,  where  a  court  of  equity  has  acquired  Juris- 
diction to  determine  the  equitable  rights  of  parties  in  lands 
it  can  also  determine  the  legal  rights,  Roman  v.  Humphrey g,  220 
111,  App,  502;  Funk  V.  Fovler.  179  111,  App,  356, 

Defendant  next  asserts  that  the  court  erred  in  waiving 
bond  on  behalf  of  the  plaintiffs.  The  requirement  of  a  bond  in 
these  cases  la  largely  within  the  discretion  of  the  chancellor 
and  his  order  will  not  be  disturbed  unless  there  is  a  clear  abuse 
of  dleoretlon.  The  order  recites  that  ",,♦  It  appearing  that 
thez>e  le  good  cause,  It  Is  Further  Ordered  that  no  bond  need  be 
executed  by  the  plaintiff s»  **  The  record  Justifies  the  entry  of 
this  order  and  shows  that  no  bond  was  necessary. 

Plaintiffs  assert  in  their  complaint  and  the  petition 
hat  defendant  is  preventing  them  from  carrying  out  their  agree- 
ent,  and  they  ask  for  specific  performance  by  defendant.  Under 
»ch  circumstances  a  preliminary  injunction,  maintaining  the 
;atus,  should  be  issued,  Young  v.  Federal  Union  Surety  Co., 
13  111,  App,  278,  281,  and  Rago  v.  Vlllagfe  of  Melrose  Park,  161 
1.  App.  18, 

The  Injunctlonal  order  appealed  from  was  properly 
bered  and  it  Is  affirmed, 

ORDER  AFFIRMED, 

iOhett,  J.  and  O'Connor,  J,,  concur. 


~iJ39VfiJ:  »cj'  XjBffl  nml&lo  9Vtto&qri^i   sAt   lltnu  x*Tt«qoiq  has  snosiej 

,S  Y^iO,  ou&Qiti\j   ^y    4OC  ■S[g'Lgifl>a:  lie^aXj&H  biiB  5n?5d   tPJl:^   •qqA   »£II  S-i-., 
'     .-tsrlosi'^;  ^tr  tiTjaX^  ;-MK    t?eS   *qq:A  .1X1  8eS   ,  .©0_^_j& 

,011 

Htm.  ■  0  tJtf^Xfs  s»I<Ji8*iirp»  ©r^d"  ««lffln©S'»&  o;?  /loiifolJb 

^-"^   tg.'^fe'tfisLfif^ft  «,y  /i.'-^vo-j^,     .sffljji'i  la^sX  ©ifS"   9nii«^o*9.&  osX«  en©  tl 

,Se5   *vqA    ^III  evi   t22l>i£!1.^2Ljffi£l  «--^''3    •C[cjA  •XII 

nl  .o/it  ;  asvas-xli/ps*!  9Jti7     ,B*ll^nlsXq  «d;f  lo  IX^irisci  no  fsnotf 

':rGXX$t;)Xi/i»ii&  d£^  lo  fioX^ei:o&X£)   Bdt  nMil^  "(gXASoesX  si  aeaAo  sasd^ 

-arii'  BS(«XfiiXf  fjed-xi/J-aXfi  ad"  ton  XXiw  «x«J&^o  eM  iiiiA 

SmiJ  ^nln&BiiqM  i^t    «»k"  JisriS"  scvitioe'i  'Sft&'xo  srRP   •fiolJ'diOBlJb  to 

^l^aijasfosf?  Sisw  .6n<Kf  on  i&dt  imcris  fens  'xoMo  »ldf  ^ 
lOl^l^G.  alslqmoo  tlBrit  Ajt  ttestsA  nflttat.'al'i 

e/W  -^taZ&iat&m   ^nottoaalRl  ii.QXiiffllX«iq  a  ®©ofia*aM«o'xXo  dom 

^^^   .-S'Tf;^"!  9ft0iXQ?C  lo  laagXXl?    >▼  oaafi  Bub   ,X8S    ,8VS    .qqA   ,XXI  56 

.r<X    »qqA   ,XJ 
->jXt»qoiq  8«w  jsoii  fi»XJ9»qq«  i^fcto  XfifioiJoisj/t«X  ©rf^ 

Hsoao 
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